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All Malpractice Insurance Policies 
Look The Same, How 
You Decide Which One Best? 


Look closely. Go ahead. No matter how 
much you look, they appear the same. But, look 
beyond the policy itself. Look at the provider, 
and there you'll find the difference. There you'll 
find FLIG, the Florida Lawyers Indemnity 
Group, Inc. 

FLIG is directed by member lawyers and 
managed by experienced insurance professionals. 


A financially solid organization, FLIG limits its 
membership to lower-risk lawyers, allowing mem- 
bers to receive more competitive, stable premiums. 
And, FLIG is committed to aggressive risk man- 
agement to help prevent losses. 

So stop wrestling with look-a-likes. Take a 
good close look at FLIG. Call (904) 386-FLIG 
today. You'll be glad you did. 


FLORIDA LAWYERS INDEMNITY GROUP, INC. 


Call or write for an application (904) 386-FLIG, 3360 Capital Circle, N.E., Tallahassee, FL 32308 
P. O. Box 12099, Tallahassee, FL 32317-2099 FAX (904) 385-1657 


From the Leader... All-state 


The value leader corporation outtits 


Generations of Leadership 
Forty one years of leadership in 
legal supplies and one and one half 
million corporation kits are your 
assurance of satisfaction with 
Uni-Kit, the corporation outfit that 
unites economy with quality. 


Complete in every detail 
oe you need to fill the 
requirements of incorporation are 
in this kit and it is available in an 
attractive leather-like vinyl binder 
that is offered in tan or black. 


Modern Construction, 
Traditional Protection 

The new thermo-molded construc- 
tion provides sure protection for the 


contents and also forms a pocket to 
hold the exclusive onyx and gold 
finish corporate seal. 

Order the Uni-Kit with either printed 
or blank by-laws, minutes and stock 
certificates. All-state always includes 
a stock transfer ledger and five in- 
dexes to organize your client’s 
records. 


Fast Service and rush 
deliveries 

Orders received by noon are shipped 
by 5:00 PM the same day — Freight 
Free. You can request rush delivery 
via Federal Express for a slight addi- 
tional charge. 


Mail or FAX your order in today. 
Our FAX machine is open 24 hours 
1 800 634-5184 (in NJ 201 272-0125) 
or Call 1 800 222-0510 

(in NJ 201 272-0800 or 

609 921-0104). 


Uni-kit™ is a trademark of All-state Legal Supply Co., One Commerce Dr., Cranford, NJ 07016. 


Check one box per line: 
Binder color — CO Tan Black 
Stock Certificates — D 12 Printed 0 12 Plain 

Bound (Loose 
Corporate Seal — Pocket seal Without seal 
Minute Paper —C Pre-printed Plain 


Price varies from $29.95 to $36.95 depending 
on choices above. 


Please provide: 
New Corporation Name: 


Type exactly as in Articles of Incorporation 
State of Incorporation: 


Year of Incorporation: 


Authorized Class (if any) 


Par Value 
No. of Shares 


Specify if no 
Value) 


Your Firm Name 


Account No. 


Street Address 


City/State/Zip 


Ship to Attention of 


Ordered by 


) 
brane Number 


One Commerce Drive 
Cranford, NJ 07016 
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t class title insurance 


on 35 properties, the United States 
Postal Service selected the carrier 
carefully. Commonwealth. 


Picture it. A national institution with a 
local presence in nearly every community. And 
with a reputation for fast delivery regardless of 
rain, sleet or other difficulties encountered on 
the way. 

You may think of the post office. The post 
office thinks of Commonwealth—for at least 35 
reasons. With a single phone call to one of our 
commercial title offices, the United States Postal 
Service started title preparation work at local 
Commonwealth offices serving 35 different 
communities. 

Each title was handled quickly and accu- 
rately by professionals who are knowledgeable 
about each local market. Then all the commit- 


ments were completed and delivered in time for 
closings—at various Commonwealth commercial 
title offices. 

Through our network of nearly 200 com- 
pany offices, 5,000 agents and 10,000 approved 
attorneys, you can have fast, flexible title service 
in any zip code. 

For your nationwide title requirements, 
think of the post office. And write to 
Commonwealth. 


LAND TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 


Florida-Caribbean Regional Office 
1901 West Colonial Drive, Orlando, FL 32804 
(407) 425-6121 FL WATS (800) 432-8518 
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Professionalism: Advertising and 
Solicitation — In Search of a 
Better Understanding 


en we speak of profession- 
alism, we should realize that 
while all unethical conduct is 
unprofessional, all unprofes- 
sional conduct is not necessarily unethical. 
Accordingly, and as we continue to explore 
the concept of professionalism, we should 
not and cannot simply evaluate our con- 
duct as lawyers within the framework of 
our Rules of Professional Conduct. Profes- 
sionalism requires that our conduct in 
dealing with the public, the courts and one 
another exceed that which is minimally pre- 
scribed in our rules. 

Most lawyers think of advertising and so- 
licitation only in terms of the extreme: 
Television, yellow pages and mail directed 
to a targeted group of accident or other “vic- 
tims.” Those who decry advertising and 
solicitation as unprofessional quickly con- 
demn those who engage in these practices 
as the cause of our profession’s fall from 
grace. Some of our image problems can cer- 
tainly be attributed to the advent of televi- 
sion advertising, garish yellow page dis- 
plays suggesting that an injured party call 
678-HURT or 789-HELP, and solicitation 
of “victims” first by regular mail, then by 
certified mail, then by telegram, then by cou- 
rier and finally, when all else fails, by 
Federal Express. However, to say that 
these practices are the exclusive cause of 
our problems is both simplistic and untrue. 
Further, many of those who complain the 
loudest are guilty of the very same prac- 
tices, but only with a greater degree of 
sophistication. 

Collectively, all of us are at fault — 
whether through the above, more obvious 
practices, or through the use of hired pub- 
licists who grab headlines, through semi- 
nars, receptions and other social activities 
for nonclients designed to entice them to 
become clients (including those who al- 
ready have lawyers), and the occasional 
lunch or dinner where there is a pointed 
pitch for the business of the corporate cli- 


by Rutledge R. Liles 


ent of another firm with the statement that 
“we would like a shot at your work” or “we 
can do a better job than your present coun- 
sel.” In our own way, we all have contrib- 
uted to the decline in professionalism and 
image. 

A fellow lawyer recently told me of cer- 
tain solicitation practices that were on- 
going in his city, which are both unethical 
and unprofessional. The offenders were 
large, well respected law firms whose part- 
ners had fine, statewide reputations. Given 
the nature of the conduct, the lawyer and 
I could only conclude, perhaps naively, that 
the subject law firms simply did not under- 
stand what could and could not be done 
in the pursuit of business. It is that concern 
that has generated this column. What ethi- 
cally can and cannot be done and profes- 
sionally should and should not be done? 

Although restrictions on attorney adver- 
tising and mail solicitation have been re- 
laxed and simplified in recent years by the 
United States Supreme Court on the basis 
of constitutional considerations, rules 
against in-person or telephone solicitation 


of prospective clients remain unchanged. At- 
torneys may not engage in telephone or in- 
person solicitation of prospective clients un- 
less the prospective client is a relative or 
someone with whom the attorney has a 
“prior professional relationship.” While this 
term is interpreted to mean a current or for- 
mer client of the attorney, it is not without 
limitation. In the case of the former client, 
a solicitation should be relevant to the pre- 
vious engagement or employment. RPC 4- 
7.4(a). 

Prohibited conduct includes not only the 
obvious violations (e.g., visiting accident vic- 
tims in the hospital or their homes for the 
purpose of gaining representation), but also 
actions as soliciting potential clients by ap- 
proaching them at cocktail parties or social 
gatherings and handing out business cards 
or otherwise recommending that they en- 
gage you or your firm in present or future 
matters. Similarly, the solicitation ban is 
violated if, upon moving into a new office 
building, the attorney visits the offices of 
other business occupants located in the 
building and offers his or her availability 
for engagement. 

Solicitation problems also arise in con- 
nection with “educational seminars” spon- 
sored by law firms. Seminars designed to 
educate the public are certainly permissi- 
ble, yet caution must be exercised. The 
seminars may not be used as a means of 
soliciting a legal engagement. The sponsor- 
ing attorney or attorneys may not use the 
seminar as the vehicle for touting the 
services of the attorney or firm or other- 
wise suggesting that the firm be employed 
in the future. Why? What’s wrong with 
smart marketing; after all, my firm is only 
updating the client on the law; isn’t that a 
public service? Well, if it’s a present or 
former client and the update pertains to a 
present or previous engagement there is 
nothing wrong with it. But, if the attendee 
does not fit within the exception, it is no 
different from visiting an accident victim 
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in the hospital or at home. 

Many lawyers apparently feel that if the 
solicitation does not relate to personal in- 
jury it is permissible. The rules do not make 
that distinction. Accordingly, if you wish 
to create new business, do not knock on 
the doors of those who live along the newly 
announced and soon to be condemned 
right-of-way; do not conduct seminars for 
bank or other corporate officers, or insur- 
ance claims adjusters or others similarly 
situated for whom you have not previously 
worked; and, do not pander for business 
by other methods with which we are all fa- 
miliar where they involve direct personal 
contact (which includes the efforts of an em- 
ployee or agent, whether for pay or gratui- 
tously, acting on a lawyer’s behalf). If you 
want the business, earn it through reputa- 
tion or referral or through the currently 
accepted method prescribed by the rules. 

And what is the currently accepted 
method of soliciting business (accepted 
from the standpoint of ethics)? The United 
States mail. The Bar’s regulations for ac- 
ceptable mail solicitation are found in Rule 
4-7.4(b). Each page of a solicitation letter, 
as well as the envelope, must be designated 
“advertisement.” A copy of the letter, a sam- 
ple envelope and a list of the recipients 
must be filed with The Florida Bar. Solici- 
tation letters may not contain false or 
misleading statements and may not resort 
to coercion, intimidation or be overreach- 
ing. If the solicitation letter concerns a 
specific matter, it may not be sent to a per- 
son the sender knows to be represented by 
counsel in that matter. 

It should be further emphasized-that law- 
yers who send solicitation letters may not 
make “follow-up” telephone or in-person 
contact with the recipients of their letters 
(“I just wanted to make sure you got my 
letter and answer any questions you might 
have — or make an appointmeni to see 
you.”) 

As noted above, rules governing attor- 
ney advertising have changed in recent 
years. However, there are still some impor- 
tant requirements with which attorneys 
who advertise must comply. The key require- 
ment is the prohibition on false or mislead- 
ing advertising. For example, an ad is false 
or misleading if it contains a material mis- 
representation of fact or law or if it omits 
material information. An ad is misleading 
if it creates unjustified expectations about 
the results an attorney can achieve (such 
as an express or implied guarantee of a cer- 
tain recovery), or if it compares the adver- 
tiser’s services with those of other attorneys 
in a manner that cannot be substantiated. 


All attorneys who advertise must include 
in their advertisements a statement to the 
effect that, “Free written information con- 
cerning qualifications and experience is 
available upon request.” This statement is 
required in all attorney ads, including di- 
rect mail solicitation letters. Of course, an 
advertising attorney is required to have a 
written resume or summary of credentials 
available. 

Every attorney advertisement must con- 
tain the name of at least one attorney who 
is responsible for the content of the ad. 
This rule applies regardless of whether the 
attorney practices under a trade name. 

No attorney, regardless of whether he or 


If you wish to create 
new business, do not 
knock on the doors 
of those who live 
along the soon to be 
condemned right-of- 
way; do not conduct 
seminars for those 
for whom you have 
not worked; and do 


not pander for 
business by other 
methods 


she is designated or certified, may state that 
he or she “specializes” in a particular area 
or areas of law. However, an attorney may 
truthfully list his or her areas of practice 
in an advertisement. 

A copy or recording of each ad must be 
retained by the advertising attorney for 
three years after its use, along with a re- 
cord of when and where the ad was used. 

I began writing this column by stating 
that all unethical conduct is unprofessional, 
but that all unprofessional conduct is not 
necessarily unethical. I then went on to dis- 
cuss the ethical method in which those who 
so choose may both advertise and solicit. 
I prefaced my comments: by saying that 
there may be those who do not yet fully 
understand the rules that govern these prac- 
tices. I was being polite. I honestly believe 
that those who engage in these practices. 
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know exactly what they are doing. They 
are competing for business and the end jus- 
tifies the means. After all, we all measure 
our relative success and worth as a lawyer 
in terms of the dollar these days, don’t we? 

Each passing day we seem to be moving 
away from the status of a profession and 
toward that of a business or trade. Proof 
of this is seen not only in the ABA/ BNA 
“Lawyers Manual on Professional Con- 
duct” where what I thought were “clients” 
are now referred to as “consumers,” but 
also in the articles that appear in our vari- 
ous journals emphasizing the marketing of 
law firms, methods of enticing new clients 
and of increasing profitability. 

As I have written in an earlier column, 
there is nothing wrong with success and the 
monetary rewards it brings. The problem 
is that we must return to the basics. I hon- 
estly believe that the day will come when 
the United States Supreme Court retreats 
from its position on both advertising and 
solicitation. It will take, however, a better 
record and a new Court. The question with 
which we are faced in the interim, however, 
is what to do about it. Technically, adver- 
tising and solicitation may be ethical but 
they are neither professional nor in the best 
interest of our system of justice. 

Most of us have witnessed what has 
come to be known as the “wave” at foot- 
ball games. It starts with one or two people 
jumping to their feet, extending their hands 
above their heads and yelling. At first noth- 
ing happens, then a few more join in and 
it begins to grow. Finally, the entire sta- 
dium participates. The same principle could 
apply to professionalism as it relates to ad- 
vertising and solicitation. It will not de- 
velop as quickly as the “wave,” but yet our 
present state of affairs did not occur over- 
night. Let me suggest that those lawyers 
who advertise and solicit take a hard look 
at what they do. Ask yourself whether it 
really serves the public or only increases 
your business — if, in fact, it does that. 
Look at your yellow pages — ask yourself 
whether you are proud of what you see. 
Compare, as I recently did, the yellow 
pages of today with the yellow pages of 10, 
15, 20 years ago and reflect upon the dif- 
ference. It will impact you just as it does 
the general public. 

If you are among those who advertise or 
solicit, consider stopping and let it be 
known not only that you have stopped but 
your reason for stopping — because our 
profession deserves more. Encourage oth- 
ers to follow your example — you may 
start a “wave.” After all, isn’t it the profes- 
sional thing to do?0 
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If you think the power of LEXIS is beyond the reach your power. Because in addition to the low subscrip- 
of the sole practitioner, then you should talk to your _tion fee, we have a Special Introductory Offer. Which 
just goes to show how special you are to the LEXIS 
service. For more information, contact Kathy Ghory at 
800/451-8633. But hurry. We don't do this for every- 
one. Only for lawyers with the right connections. 


EXIS 
minimum. Then you're billed only for your actual 


©1989 Mead Data Central, Inc. All rights reserved. LEXIS is a service and trademark of Mead Data Central, Inc. that is registered with the U.S. Patent and Trademark Office. 
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EXECUTIVE DIRECTIONS 


TV Spots Change Public’s 
Beliefs About Lawyers 


ast month we shared with you the 

results of the first part of a survey 

that was. taken prior to the airing 

‘of the new Florida Bar TV spots. 
These spots aired for three weeks in 
November. The second part of the survey 
was to determine the effectiveness of the 
ads by interviewing persons after the three- 
week television period. Nine-hundred 
ninety-nine residents were interviewed in a 
random sample the first week of Decem- 
ber. It was a balanced sample as to demo- 
graphic factors. The interviews were 
conducted by telephone and the margin of 
error is a plus or minus 3.1 percent with a 
95 percent confidence level. 

In the post-media survey, 31 percent of 
the people interviewed recalled seeing the 
spots. Of the people who saw the spots, 42 
percent said that they had seen the spots “a 
lot.” Our pollster says that considering the 
limited time and number of spots that were 
on the air, the reach of these ads was sig- 
nificant. 

To evaluate the results, the basic message 
must be understood. The message. was 
aimed not at an attitude change as much 
as change in a belief. The reason for this 
is the difference between an attitude and a 
belief. An attitude has been defined as a 
perception which has a positive or negative 
evaluation attached. A belief is simply a per- 
ception, with no positive or negative evalu- 
ation. The pollster points out it is critical 
that beliefs must be changed before an atti- 
tude can be altered. Our pre-media survey 
indicated to us most people did not believe 
lawyers gave of their services free, or they 
lack any information to make an evalu- 
ation whether an attorney did or did not 
provide free services. 

The messages that were developed did not 
directly attack the concepts such as lawyers 
are greedy or that lawyers protect every- 
one’s rights. The messages were aimed at 
changing the public’s belief in that lawyers 
do in fact help other people without being 


by John F. Harkness, Jr. 
concerned with the all mighty dollar. Thus, 
the pre- and post-data indicate that there 
was not a significant difference in attitude 
but there was a shift in the beliefs, and as 
the pollster has said, we must change be- 
liefs before we can change an attitude. 

In reviewing the change, there was little 
change found in the people agreeing or dis- 
agreeing with statements such as (1) law- 
yers are greedy and are more concerned 
about money than the best interest of their 
client(s); (2) lawyers are important to our 
court system because they protect every- 
one’s legal rights; (3) lawyers are our legal 
watchdogs, the people who make sure we 
do not become innocent victims of our 
court system; (4) lawyers clog up the court 
system with all of their unnecessary law- 
suits; (5) because of lawyers, too many crimi- 
nals get off too lightly without fully being 
punished for their crime. All of the above 
questions were answered both in the pre- 
and post-surveys on a scale of strongly 
agree, somewhat agree, somewhat disagree, 
strongly disagree, unsure. In each of the sur- 
veys, there was little change. 
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However, the one question asked before 
and after the survey, which was the aim of 
the message, changed quite a bit. As to the 
question of what percentage of lawyers 
would you say donate their time to provide 
free legal services to the community, there 
was a significant shift in this perception. 
Particularly, there was a shift from the un- 
sure category. There was a shift of about 
15 percent of the people who after viewing 
the ads now believe that from 10 percent 
to 50 percent of the lawyers donate their 
time for free legal service. Thus, the respon- 
dents became aware that some lawyers are 
donating time to assist people. The data 
also showed that the ads provided infor- 
mation where none previously existed. It 
is interesting to note the increase in aware- 
ness was highest among the 46- to 60-year- 
olds, or respondents over 60 years old and 
in the Panhandle area. There is, however, 
still a strong belief in the concept of excep- 
tionalism. Seventy-six percent of the respon- 
dents believe it is the exceptional lawyer 
who gives his time to the community. 

There were also questions to test the im- 
pressions the TV spots had on the respon- 
dents. Of the 999 respondents, 308 said that 
they saw the spots. Forty-two percent of 
those said they saw the spots “a lot.” In 
asking them if they specifically recalled 
what the ads were about, eight percent of 
the respondents specifically recalled a con- 
cept of one of the spots. Our pollster says 
this indicates that the ads needed to be pre- 
sented more frequently or over a longer pe- 
riod of time to increase the reception of the 
message. He said there was not a problem: 
with the message being understood or ac- 
cepted, just a reception problem. It was 
also interesting to note that 50 percent of 
the people who saw the spots thought the 
stories were true. Our pollster believes that 
given the general negative attitude about 
lawyers, having 50 percent of the people be- 
lieve the stories is a good percentage. 

One of the interesting facts I found in 
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the report, which was verified by another 
survey after this one, was that 50 percent 
of the respondents had seen a lawyer within 
the last five years. This percentage seemed 
high both to the pollsters and myself. This 
information is important because it seems 
like the negative attitude toward lawyers 
was formed outside of a personal experi- 
ence with a lawyer. In fact, most of the peo- 
ple who responded rated their experience 
with a lawyer in a positive manner. Thus, 
the post-media poll indicates that attitudes 
are susceptible to being changed. 

If the individual was forming an attitude 
about lawyers or the legal system from a 
personal experience with a lawyer, then we 
would have to aim our messages and work 
with lawyers to change their individual of- 
fice practice. However, we find that people 
are having good experience with their own 
lawyer; it is the other guy’s lawyer who is 
the problem. Our pollster makes the point 
that “The Florida Bar must be willing to 
make a long-term commitment to this proj- 
ect. The attitudes about lawyers did not de- 
velop quickly. In fact, if anecdotal evidence 
is to be believed, the lawyer was one of the 
most respected members of the community 
in past generations. The shift in the percep- 
tion of lawyers has occurred over a long 
time and will take a long time to correct 
these misconceptions.” 

He further stated that to be successful, 


The Florida Bar cannot view this effort like 
a political campaign. “Political campaigns 
normally are intense with a time certain on 
the end. This project must be viewed in a 
broader manner. The hardest part of a long- 
term public relations campaign is to be pa- 
tient.” 

The Bar is now in the process of doing 
the basic work to develop a five-year plan 
in the public relations area. We are going 
to have to reevaluate our message so that 
there can be change in certain beliefs with 
the majority of the public. Only after ac- 
complishing this can we begin to shift atti- 
tudes about lawyers and the legal system. 
It will take a careful plan and a combina- 
tion of both paid media as well as free me- 
dia messages from the Bar. It will also take 
the cooperation of local bar associations 
and most importantly, individual lawyers 
themselves. Our pollster indicates that the 
post-media survey clearly indicates there is 
potential for this public relations program 
to succeed, but it must be done carefully, 
and it is going to take time. 

We want to tell the real story of lawyers, 
judges and the justice system. Our system 
is something to be proud of. Admittedly 
there are flaws which we must work to cor- 
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NURSING HOME 
TORT VICTIMS 


RIGHTS AND REMEDIES 


by H. Glenn Boggs and Ken Connor 


possible client has come to com- 
plain and seek legal advice 
concerning her husband’s death. 
Now a widow after 35 years of 
marriage, she explains that her 69-year-old 
husband had worked during his lifetime as 
a farmer, fisherman, carpenter, and electri- 
cian. They had raised two sons and enjoyed 
a close, loving family relationship. About 
10 years ago, her husband suffered two 
strokes which left him partially paralyzed 
and unable to speak. The wife cared for 
her husband herself for about five years un- 
til she began to experience health problems 
of her own. She then placed her husband 
in a nursing home where he received satis- 
factory care for approximately five more 
years. About two months ago, she trans- 


ferred her husband to a nursing home 
closer to home. Now he is dead — from 
bedsores! 

During the entire time she had taken 
care of her husband, he had developed only 
a small bedsore which was easily cleared 
up. He suffered a couple of bedsores in the 
first nursing home, but they were cleared 
up as well. Now he was dead from blood 
poisoning caused by multiple, massive, in- 
fected bedsores. 

Your potential client is frustrated be- 
cause she has consulted several lawyers, 
none of whom was willing to take her case. 
They all said the damages were not large 
enough to justify their involvement. After 
all, her husband had been sick, old, out of 
work, and out of the home for over five 
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years. It was admittedly a sad case and an 
apparently meritorious one. But the dam- 
ages in a case like this simply did not war- 
rant filing suit. 

Can you help her? 

You turn to the Florida Wrongful Death 
Act codified at F.S. §§768.16-768.27 
(1987). The damages do look slim. The act 
awards lost support and services to the sur- 
vivor (F.S. §768.21(1)) but there is none 
here. Because of his illness, he could not 
provide for her, but in fact she provided 
for him. Medical and funeral expenses are 
recoverable under the act (F.S. §768.21(5)), 
but he went downhill so quickly there were 
only a few thousand dollars incurred. She 
could not afford much of a funeral so there 
was not much expense there either. After 
deducting attorneys’ fees and costs, the 
amount remaining would be so small you 
really can’t justify filing suit. Minor chil- 
dren can recover under this act, but his chil- 
dren have long since passed age 25 (F.S. 
§768.21(3)). All that remains is a claim for 
mental pain and suffering for the widow 
and the loss of companionship, protection 
and society (F.S. §768.21(2)). But the hus- 
band was advanced in age and in frail 
health; it is questionable how long he 
would have lived anyway. 

Your client’s case is not unique. Thou- 
sands of Florida’s citizens now reside in 
nursing homes. Hundreds suffer from in- 
tolerable conditions. Their plight cries out 
for a remedy. 


General Facts Regarding 
Elderly Health Care 

Before turning directly to an examina- 
tion of the statutory and case law in 
Florida on this subject, a brief analysis of 
the interplay of some of the major socio- 
logical and demographic issues involved in 
care for elderly Americans is indicated. 
This is necessary because any lawyer worth 
his salt recognizes that the statutes and 
cases do not exist in a vacuum —instead 
they must be understood and explained to 
the court and the jury in sensible and logi- 
cal public policy terms. Practically anyone 
who reads the popular press has a residual 
impression that America in general, and 
Florida in particular, is “graying.” It has 
been reported that during the next five 
decades, elderly Americans will multiply by 
more than 2-1/2 times from a current total 
of 26 million to 66.6 million.'! In 
Florida, recent statistics show that approxi- 
mately 19 percent of the population is 65 
years of age or older; while in the United 
States at large, only approximately 11.8 
percent of the population was 65 years old 


or older as of 1984.2 

Investigative reporters have frequently 
raked either individual nursing homes, or 
the system at large, over the coals. Some 
nursing homes have been called, “houses of 
death, human junkyards, warehouses for 
the dying and travesties on the word 
home.” Critics have complained about the 
regulatory standards in nursing homes — 
or more specifically about the weakness, in- 
effectiveness or lack of such standards.‘ 
The picture is not all bleak, however, since 
some experts contend, “There is consider- 
able evidence that the typical nursing home 
has improved in quality...” during the 
sixties and seventies.° 

The federal government also has become 
increasingly involved in improving the qual- 


The statutes and 
cases must be 
understood and 
explained to the 
court and the jury 
in sensible and 
logical public 
policy terms 


ity of nursing home care. In December 
1987, new federal legislation was adopted 
by Congress which provides requirements 
and methods for assuring the quality of 
care in certain skilled nursing facilities. 
Although the focus here is on Florida reme- 
dies for nursing home tort victims, inter- 
ested persons may refer to the new federal 
statute and any associated administrative 
rules for further erudition in this area. Gen- 
erally, the new law provides for: 

1. Quality of life assessments and assur- 
ance for residents; 

2. Minimum provision of specified serv- 
ices and activities; 

3. Minimum qualifications for certain per- 
sons providing services; 

4. Improved training for specified service 
providers; 

5. A detailed statement of resident’s 
rights and notices which must be given to 
residents; 

6. Licensing and administrative require- 
ments; 

7. Enforcement and penalty provisions, 
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including provisions for correction of defi- 
ciencies, denial of payment of certain funds, 
and civil money penalties. 

A careful observer reviewing the litera- 
ture in this area will be left with the 
impression that the quality of nursing 
homes in America varies rather widely — 
some are good; some are mediocre; and 
some are bad. Some are even very bad. Nev- 
ertheless, improvements in the regulatory 
environment are being implemented, and im- 
provements in actual care may be forthcom- 
ing. The same general trend of events is 
also evidenced in Florida. For example, the 
1988 Legislature passed a committee sub- 
stitute for House Bill 1673 which tightens 
the financial regulations of nursing homes 
in a further attempt to control and contain 
costs.” 

Since it has been demonstrated that Flor- 
ida has a larger proportion of elderly 
persons within its population than the 
United States as a whole, and since Flor- 
ida’s proportion of elderly persons within its 
population is projected to increase,’ im- 
provements in nursing home regulation and 
in patients’ rights in this state are especially 
important. Florida’s public policy in this re- 
gard is of vital importance not only for 
institutions within this state, but also for 
other states who may look to Florida’s ex- 
perience in confronting a problem of 
magnified internal dimensions for guidance 
in setting their own agenda. Fortunately, 
Florida has provided a remedy. 


Specific Statutory Remedies 

F.S. Ch. 400 (1987), entitled “Nursing 
Homes and Related Health Care Facili- 
ties,” addresses many of the circumstances 
faced by the elderly nursing home resident. 

To concentrate specifically on the issues 
raised herein, more detailed attention 
should be given to part | of the statute, 
“Nursing Homes,” which encompasses 
§§400.011 through 400.346 of the chapter. 
Within these sections, the legal foundations 
to assist an elderly plaintiff such as the lady 
discussed earlier in the case scenario can 
often be found in §400.022, entitled “Resi- 
dent’s Rights.” In this section, the legisla- 
ture has itemized a comprehensive list of 
nursing home residents’ rights which in- 
clude, in part: 

1. Civil and religious liberties, including 
knowledge of choices and independent per- 
sonal decisions; 

2. Private and uncensored communica- 
tion, and certain visitation rights; 

3. Advocacy rights, including the right 
to present grievances; 

4. Financial affairs management, 
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including full disclosure of certain fees and 
charges; 

5. Information regarding and planning 
for medical treatment; 

6. Adequate and appropriate health care 
and services; 

7. Privacy rights; 

8. Courteous and fair treatment; 

9. Freedom from mental and physical 
abuse and from physical and chemical re- 
straints unless upon certain authorization 
by a physician; 

10. Transfer and discharge rights; 

11. Freedom in choosing certain physi- 
cians and pharmacies; 

12. Personal property and clothing 
rights; 

13. Access to copies of rules and regula- 
tions; and, 

14. Bed reservation rights, if the patient 
is hospitalized. 

Violations of patient rights set forth in 
§400.022 constitute grounds for state licens- 
ing investigation. More importantly, the stat- 
ute next provides, in §400.023, for civil 
enforcement of nursing home residents’ 
rights. Since this statutory material is criti- 
cally important, pertinent parts are repro- 
duced as follows: 


Any resident whose rights as specified in this 
part are deprived or infringed upon shall have 
a cause of action against any licensee responsi- 
ble for the violation. The action may be brought 
by the resident or his guardian, by a person or 
organization acting on behalf of a resident with 
the consent of the resident or his guardian, or 
by the personal representative of the estate of 
a deceased resident when the cause of death re- 
sulted from the deprivation or infringement of 
the decedent’s rights. The action may be 
brought in any court of competent jurisdiction 
to enforce such rights and to recover actual and 
punitive damages for any deprivation or infringe- 
ment on the rights of a resident. Any plaintiff 
who prevails in any such action may be entitled 
to recover reasonable attorney's fees, costs of 
the action, and damages, unless the court finds 
that the plaintiff has acted in bad faith, with 


malicious purpose, and that there was a com- 
plete absence of a justiciable issue of either law 
or fact. Prevailing defendants may be entitled 
to recover reasonable attorney’s fees pursuant 
to s. 57.105. The remedies provided in this sec- 
tion are in addition to and cumulative with 
other legal and administrative remedies avail- 
able to a resident and to the department. [Em- 
phasis added.] 


An attorney reviewing this statutory sec- 
tion while considering whether to take an 
elderly plaintiff's case is likely to be espe- 
cially impressed with the provisions of the 
statute which provide for punitive damages 
and those which allow a prevailing plain- 
tiff to recover reasonable attorneys’ fees, 
costs, and damages absent bad faith, mali- 
cious purpose, or complete lack of certain 
justiciable issues. 

The provision regarding attorneys’ fees 
is particularly worthy of further examina- 
tion. Even if a nursing home resident’s case 
would not be likely to yield a sufficient mag- 
nitude of actual damages to make it finan- 
cially advisable, the statutory attorneys’ 
fees provision gives the plaintiff's attorney 
the mechanism needed to afford represen- 
tation to a client whose rights might 
otherwise go unprotected. 

In this regard, the legislature appears to 
have made a policy choice on nursing home 
residents’ cases similar to that made by Con- 
gress with regard to certain civil rights mat- 
ters. Most lawyers are acquainted with the 
provisions of Title 42 U.S.C., §§1983, et 
seq., which allow recovery of reasonable at- 
torneys’ fees by the prevailing party. Con- 
gress provided this device to enhance the 
opportunity for representation of parties 
whose cases might not otherwise have been 
advanced because damages (when meas- 
ured by the traditional standards) were too 
low. Plaintiffs’ attorneys can easily appre- 
ciate the importance of the attorneys’ fee 
provision of F.S. §400.023 when evaluat- 
ing the acceptance of a potential nursing 


home resident’s case. 

After a plaintiff's counsel has reviewed 
applicable sections in F.S. Ch. 400, the 
next step is to review the appropriate sec- 
tion of the Florida Administrative Code. 
Regulations issued by the Department of 


Health and Rehabilitative Services are 


found in Title 10 of the Code and §10D-29 
is entitled “Nursing Homes and Related Fa- 
cilities Licensure.” The rules under §10D- 
29 cover 68 pages of relatively small print 
and tables. Within this material, the fine 
detail of the level of care which a licensed 
Florida nursing home must deliver is de- 
lineated. A careful comparison of the facts 
of a particular plaintiff's case to the de jure 
requirements found in these regulations will 
be essential to determine whether the 
defendant’s treatment and care of the plain- 
tiff was satisfactory. Plaintiff's pretrial activi- 
ties should include a review of any 
Department of Professional Regulation or 
Department of Health and Rehabilitative 
Services investigation files or records regard- 
ing the defendant’s activities which can be 
discovered under the Florida Rules of Civil 
Procedure and the public records laws. 
This material, of course, could be vital in 
showing whether the defendant’s actual con- 
duct met the required standard. 

Since Ch. 400 and the attendant admin- 
istrative rules were adopted to protect a 
particular class, namely, nursing home resi- 
dents, the nursing home resident plaintiff 
should be able to argue successfully that 
violations of the statutory or administra- 
tive standards qualify as negligence per se. 
This, of course, simplifies and measurably 
advances the plaintiff's case. 

Further, if the defendant’s level of treat- 
ment and care is unsatisfactory, the relative 
distance between the conduct of the defen- 
dant and the acceptable standard will 
indicate whether a claim for punitive dam- 
ages is viable. If the disparity between the 


Importers, Inc. 


Largest stockists of fine quality hand tooled leather top 
desks in the Southeast. 18,000 sq. ft. of Hnglish antique 


and reproduction furniture. 


your budget. 


SARASOTA 
5109 South Tamiami Trail 
Sarasota, FL 33581 
813-921-2288 


Just starting out, or fell established, let us work fwithin 


845 North Federal Highway 
Fort Lauderdale, FL 33304 


NT 
BUY, LEASE OF 


FORT LAUDERDALE 


305-522-0500 


THE FLORIDA BAR JOURNAL/FEBRUARY 1989 13 


= 


defendant's conduct and the required stan- 
dard of care rises to a level of wantonness 
or reckless or willful indifference to the plain- 
tiffs legally-protected rights, then a claim 
of punitive damages should be pursued un- 
der the specific authority in F.S. §400.023. 
If testimony from an expert witness can 
be introduced which indicates that the de- 
fendant’s conduct is “an outrageous devia- 
tion from the acceptable standard” then an 
award of punitive damage is sustainable. 
This technique can be used with success. 
In the case of Payton Health Care Facili- 
ties, Inc. v. Campbell, 497 So.2d 1233 (Fla. 
2d DCA 1986), the jury awarded and the 
district court of appeal upheld a punitive 
damage award against two defendants 
which totaled $1.7 million. In that litiga- 
tion, the applicability of §400.023 and the 
associated regulations were critical to the 
plaintiff's case. Remarkably, however, a re- 
view of the annotated Florida Statutes 
suggests that very few cases have been tried 
under §§400.022 and 400.023. This dearth 
of litigation further suggests that there may 
be many instances in which Florida nurs- 
ing home residents have suffered or are 
suffering violations of their statutory rights 
which have gone or are going unvindicated. 
Punitive damages are not the only way 
to redress a nursing home victim’s rights, 
however. The statute also provides for ac- 
tual damages. Proving significant amounts 


of actual or compensatory damages for an 
elderly nursing home patient does present 
the plaintiff's attorney with challenging prob- 
lems, as previously discussed. Nevertheless, 
this task is not impossible. Literature cur- 
rently available to plaintiff's counsel con- 
siders how the plaintiffs attorney with an 
elderly client may go about establishing in- 
tangible damages for certain types of 
physical injuries.? A review of such re- 
sources should help prepare the attorney 
for an elderly plaintiff to make as strong a 
case as possible for actual damages award- 
able to his client. 

An additional point worth considering 
when evaluating a nursing home resident’s 
case is the relative absence of technical, pro- 
cedural complexity in the applicable stat- 
ute. This point is easily made by comparing 
a nursing home resident’s case to a typical 
Florida medical malpractice lawsuit which 
must now be brought in compliance with 
a multitude of procedural requirements. 


Conclusion 

The prevailing wisdom among the bar 
generally appears to be that plaintiffs’ cases 
for elderly nursing home tort victims are 
beset with problems in proving significant 
amounts of damages. Using only the tradi- 
tional remedies of negligence and wrongful 
death, there may be some merit to the al- 
leged prevailing view. This view, however, 
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overlooks the specific statutory remedies 
found in F.S. §400.023 (1987), which pro- 
vides for civil remedies in both actual and 
punitive damages for violations of nursing 
home patients’ rights. Florida attorneys, con- 
fronted with the need to render competent 
legal advice to an elderly nursing home resi- 
dent, should insure that the avenues for 
legal relief found in F.S. Ch. 400 do not 
go unexplored.0 
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World Report. p.50. (July 20, 1987) 
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trict One Northwest Florida Health Council, 
Center for Human Services Policy and Admini- 
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Johns Hopkins University Press, p. 3. (1985) 
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an Overhaul,” 50 Pius, p. 10 (March 1984); also 
“Who Oversees Health Care Workers,” 50 Pus, 
(September 1987) 

5 JOHNSON, supra, note 3 at p. 3. 

642 U.S.C. §1395i-3. 

7 Fla. Laws Ch. 88-394 

8 Alternatives to Long Term Care, supra, 
note 2, p. 3. 

9 John A. Day, “Elderly Personal Injury Vic- 
tims,” TRIAL, p. 28 (March 1988) 
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Nonsmokers’ Righ 


An Analysis of 
Florida's Clean 
Indoor Air Act 


by Karen Van Den Heuvel Fischer 


obacco is under attack today. 
There are several reasons for this, 
including the realization that ciga- 
rette smokers are subject to a 
major health hazard; an emphasis on pre- 
venting disease in the population in gen- 
eral; the issue involving adverse effects of 
smoking involuntarily—passive smoking; 
the growing number of nonsmokers raising 
a furor about their right to a smoke-free 
environment; and the regulation of the to- 
bacco industry through consumerism.! 
Cigarette smoke arises from two 
sources—mainstream smoke and side- 
stream smoke. Mainstream smoke is pulled 
through the butt end of the cigarette by the 
smoker who inhales it. Sidestream smoke 
is emitted directly from the cigarette’s burn- 
ing end and comprises 85 percent of the 
tobacco smoke in a smoke-filled room. Be- 
cause mainstream smoke is first filtered 
through the smoker’s lungs, sidestream 
smoke has higher levels of tobacco’s thou- 
sands of chemical compounds. Among 
these compounds are toxic substances such 
as carbon monoxide and nicotine.” 
Studies exist which show concentrations 


of carbon monoxide in the blood of non- 
smokers.? Cotinine, a product of nicotine 
after it is broken down, has been discov- 
ered in the urine of nonsmokers. Both 
substances were detected in the nonsmoker 
after exposure to a smoked-filled environ- 
ment over an extended period of time. 
Furthermore, the levels were directly re- 
lated to the amount of smoke in the room. 
This means that nonsmokers become smok- 
ers involuntarily in the presence of active 
smokers.* 

U.S. Surgeon General C. Everett Koop, 
M.D., told Congress that he is convinced 
by the scientific evidence that secondhand 
cigarette smoke can pose a health threat to 
nonsmokers.5 Moreover, 5,000 deaths per 
year have been attributed to involuntary 
smoking.® Certainly the nonsmoking ma- 
jority has sufficient reasons for asserting 
their rights to eat, socialize and work in an 
environment free from tobacco smoke. The 
purpose of this paper is to briefly explore 
judicial remedies available to the non- 
smoker, thereby demonstrating the need 
for legislation in this area. Florida’s Clean 
Indoor Air Act?’ will then be examined and 


suggestions for improvements made. 


The Nonsmoker’s 
Constitutional Rights 

Many nonsmokers claim a constitutional 
right to an environment free from hazard- 
ous tobacco smoke.® This view has been 
expressly rejected by several courts,? some 
specifically holding no constitutional right 
to a healthful environment.!° Promoters of 
the nonsmoker’s constitutional right have 
looked to several areas of the constitution 
for support, including the due process 
clause of the fifth and 14th amendments, 
the first amendment and finally the ninth 
amendment.!! 

However, courts consistently reject con- 
stitutional claims of the nonsmoker’s right 
to a smoke-free, healthful environment. 
Courts note that the issue involving non- 
smokers’ rights is an issue for the legisla- 
ture.!2 The following is an observation by 
one court: 

[T]he judicial process . . . is peculiarly ill-suited 
to solving problems of environmental control. 


Because such problems frequently call for the 
delicate balancing of competing social interests, 
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as well as the application of specialized exper- 
tise, it would appear that their resolution is best 
consigned initially to the legislative and admin- 
istrative processes. Furthermore, the inevitable 
trade-off between economic and ecological val- 
ues presents a subject matter which is inherently 
political and which is far too serious to relegate 
to the ad aoe process of “government by law- 


Tort Claims 

At least one commentator has opined 
that the claim of a constitutional right to 
a smoke-free environment has been rejected 
by courts because alternative relief in tort 
may exist.!4 Courts have acknowledged 
that exposing a nonsmoking employee to 
smoke is a tort.!5 The enjoining of contin- 
ued air pollution along with the recovery 
of damages has been achieved through nui- 
sance suits.!© However, the use of nuisance 
theory by nonsmokers against smokers 
who pollute may prove difficult because of 
public smoking circumstances.!7 Other 
possible theories are the torts of assault, 
battery, intentional infliction of emotional 
distress, and the common law right of an 
employee to a safe work environment.!® 
Nonsmokers have been most successful 
with the latter approach—the common law 
right of an employee to a safe work envi- 
ronment.!9 However, the cases in which 
this approach was successful were novel 
since the plaintiffs’ conditions were severe.” 
It is unclear whether mere annoyance or 
discomfort would suffice in any jurisdic- 
tion.2! The other tort theories have had no 
success that the author is aware of to date. 

Many limitations exist on the successful 
use of tort claims as an answer to the non- 
smoker’s problem. First of all, the prob- 
ability of maintaining a successful suit 
under any of the tort theories is uncertain. 
Because of the social acceptability of smok- 
ing in public, fostered by the tobacco in- 
dustry for more than 40 years, courts may 


be unwilling to find a smoker liable, even 
when all the technical requirements of a 
tort action are met. Furthermore, each suc- 
cessful tort action would only bring relief 
to the particular plaintiff or plaintiffs. Only 
those smokers who are party to the suit are 
bound by the court decision. Other smok- 
ers may continue to pollute the air. There- 
fore, comprehensive relief can be obtained 
only through legislation, not tort. With 
legislation, all nonsmokers in all public 
places where nonsmokers would come into 
contact with tobacco smoke would be 
protected.?2 


The Constitutional Basis for 
Anti-Smoking Legislation 

States have inherent authority to pass 
laws in furtherance of the public’s “health, 
safety, morals and general welfare.”23 This 
is referred to as the state police power.”4 
If a state has a rational basis for its legisla- 
tive acts, then it does not violate due 
process.25 Health regulations have been 
recognized as a proper exercise of a state’s 
police power.26 This is demonstrated in 
Jacobson v. Massachusetts, 197 U.S. 11 
(1905), in which a mandatory smallpox vac- 
cination requirement was upheld. Courts 
have subsequently upheld this position in 
a line of cases involving fluoridated 
water.2”? Fluoridation of public drinking 
water was used to help prevent dental car- 
ies. Courts consistently upheld this practice 
as appropriate use of the state’s police 
powers.28 

In Lawton v. Steele, 152 U.S. 133, 137 
(1894), the U.S. Supreme Court established 
a two-part standard to determine the legal- 
ity of proposed anti-smoking laws: “First, 
. .. the interests of the public require such 
interference; and, second, . . . the means 
are reasonably necessary for the accomplish- 
ment of the purpose, and not unduly op- 
pressive upon individuals.” 


It is the legislature which determines 
whether interference is required in the name 
of public interest.29 A court cannot invali- 
date this determination merely because it 
finds the legislature was imprudent.» Thus, 
the courts cannot invalidate a carefully 
drafted anti-smoking law simply because of 
a belief that this type of nuisance should 
not be legislatively singled out.>! 

On the other hand, courts have invali- 
dated loosley drafted, overbroad nonsmok- 
ing ordinances.*2 Courts will uphold the 
prohibition if the solution promulgated by 
the legislature to deal with offensive con- 
duct is reasonable and appropriate.33 
Applying this to smoking regulations, pre- 
venting a smoker from smoking in certain 
designated areas would not be unreason- 
able or inappropriate.*4 Limitations would 
only be placed on areas in which smokers 
and nonsmokers are in close contact creat- 
ing a significant discomfort.55 Smoking 
would be permitted in areas which ade- 
quately protect the nonsmoker from to- 
bacco smoke’s harmful effects.36 Such 
regulation would not seriously encroach on 
the smoker’s personal behavior.*” This is be- 
cause the smoker will still be permitted to 
smoke, just not in areas in which the non- 
smoker will be harmed. 

The validity of nonsmoking legislation 
also depends on the 14th amendment’s 
equal protection clause.** To avoid a viola- 
tion of the equal protection clause, the 
legislature’s classifications under their po- 
lice power statute cannot be impermissibly 
arbitrary or discriminatory.*? A valid sub- 
stantive argument to show that the 
smoker’s equal protection rights have been 
violated would be difficult to formulate. 

In further support of anti-smoking legis- 
lation is the public nuisance doctrine, an 
offshoot of the state’s police power.*! Ac- 
cording to the U.S. Supreme Court in 
Huron Portland Cement Co. v. Detroit, 
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362 U.S. 440, 442 (1960), “[IJegislation de- 
signed to free from pollution the very air 
that people breathe clearly falls within the 
exercise of even the most traditional con- 
cept of what is compendiously known as 
the police power.” 

Lastly, anti-smoking legislation assures 
the public safety by reducing the chance of 
fire under the state’s police power.‘? This 
was the original purpose of early no smok- 
ing ordinances. The fact that some insur- 
ance companies offer decreased rates to 
property owners who do not smoke sup- 
ports this rationale. 


Florida Clean Indoor Air Act 

The Florida Clean Indoor Air Act (here- 
inafter the “act”) was enacted in 1985. The 
stated purpose is “to protect the public 
health, comfort, and environment.“ This 
analysis of Florida’s Clean Indoor Air Act 
considers not only its constitutionality, but 
also the scope of its protection, enforce- 
ment, and penalties; it also suggests ways 
the act can be improved. 

As this act specifically states, the legisla- 
ture intended to keep public places only rea- 
sonably free from tobacco smoke. The use 
of the term “reasonably” infers a finding 
that it is not unduly oppressive on individu- 
als. Furthermore, not only are limitations 
placed on areas in which smokers and non- 
smokers are in close contact, but also these 
limitations are few. The only places smok- 
ing is prohibited is in “an elevator, school 
bus, public means of mass transportation 
subject only to state smoking regulation, res- 
troom, hospital emergency room, doctor’s 
or dentist’s waiting room, jury deliberation 
room, or county public health unit.™45 The 
majority of public places, as defined in the 
act, do allow smoking. 

The initial problem with this statute is 
its use of the term “reasonably” in estab- 
lishing its intent. What does the legislature 
mean when it states its intent to keep “pub- 
lic places . . . reasonably free from tobacco 
smoke”?46 How free is “reasonably free”? 
In the areas just mentioned in which smok- 
ing is prohibited, we know “reasonably” is 
totally. However, in all other areas, “rea- 
sonably” is unclear. 

The statute prohibits smoking “in a pub- 
lic place or at a public meeting except in 
designated smoking areas.” The problem 
is, except for the few areas in which smok- 
ing is prohibited, an entire restaurant which 
seats more than 50 people, defined as a pub- 
lic place,“® may be designated a smoking 
area.4? Also, up to “one-half of the total 
square footage in any public place within 
a single enclosed indoor area used for a com- 


mon purpose shall be reserved and desig- 
nated as a smoking area.”°° Of course, this 
does not include restaurants or the 
workplace. Moreover, where a smoking 
area is designated, “existing physical barri- 
ers and ventilation systems shall be used,” 
but if there are none, they are not 
required.5! 

The legislature attempted in the act to 
provide protection to the nonsmoking 
employee. Places of employment are recog- 
nized as “public places.”52 However, employ- 


ers are only required to “make reasonable 
efforts to develop, implement, and post” a 
policy “regarding the designation of smok- 
ing and non-smoking areas.”3 What is a 
“reasonable effort”? The only guidelines 
given employers is permission to have an 
entire area “designated as a smoking area 
if all workers routinely assigned to work 
in that area at the same time agree.” What 
happens if they do not agree? What is a 
“reasonable effort” then? According to the 
court in Shimp v. New Jersey Bell Tele. 
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Co., 145 N.J. Super. 516, 531, 368 A.2d 
408, 423 (1976), “[t]he employees’ right to 
a safe working environment makes it clear 
that smoking must be forbidden in the 
work area.” The court then recognized the 
smokers’ right to a smoke break and iden- 
tified the employees’ lunchroom and lounge 
as a reasonably accessible area. When smok- 
ers and nonsmokers are mixed, the deci- 
sion in Shimp should be followed. 

The act does require the posting of a con- 
spicuous sign to designate smoking areas. 
The posting of “No Smoking” signs is dis- 
cretionary.>* Where there are “No Smok- 
ing” signs posted, the smoker may be led 
to believe smoking is allowed, and that per- 
son may be right. The act states that it 
“shall not be interpreted to require the des- 
ignation of smoking areas.”°5 Accordingly, 
the designation of smoking areas is not re- 
quired, and where it is designated, signs 
must be posted.* 

The act does clearly define smoking. 
Smoking is defined as “possession of a 
lighted cigarette, lighted cigar, lighted pipe, 
or any other lighted tobacco product.”57 
Not only is the actual puffing of a lit to- 
bacco product covered, but the mere 
carrying of one is also covered. What 
makes this important is the fact that harm- 
ful tobacco smoke is emitted by the lighted 
tobacco product itself, not just the smoke 
that is exhaled.58 Moreover, the words “or 
any other lighted tobacco product” covers 
more than just cigarettes, pipes, or cigars. 
It will cover any other “tobacco product” 
the tobacco industry can dream up. 

The act is administered by “(t]he govern- 
mental entity responsible for the manage- 
ment and maintenance of a government 
building. . . .” Also, “[t]he Department of 
Business Regulation and the Department 
of Health and Rehabilitative Services shall 
include inspections for compliance.”? Un- 
fortunately the enforcement provision of 
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exhaled 


this statute does not even nibble, let alone 
bite. Mandatory “No Smoking” signs may 
help, but in Florida they are discretionary. 
There is no private right of enforcement. 
Furthermore, the “[ajct expressly preempts 
regulation of smoking to the state and su- 
persedes any municipal or county ordi- 
nance on the subject.’© This prohibits local 
legislative bodies from trying to ensure the 
nonsmoker’s right to a smoke-free environ- 
ment. The nonsmoker is left in the hands 
of the governmental entity responsible for 
its building and the two departments men- 
tioned above who will do no more than 
periodically inspect. 

To help ensure enforcement, the legisla- 
ture might consider a private right of 
enforcement. The statute expressly requires 
employers to make no smoking policy with 
reasonable effort®! and allows no smoking 
in public places such as restaurants, retail 
stores, grocery stores, libraries, museums, 
recreational facilities, and auditoriums, 
but it does not give any proprietor express 
power to enforce the no smoking policy un- 
less it is a government entity responsible for 
the building. The act should allow proprie- 
tors to use reasonable force to remove the 
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noncomplying smoker, or give them the abil- 
ity to refuse service until the smoker stops 
smoking.®? Also, a local government 
should not be preempted from regulating 
smoking as long as there are no conflicts. 
A local government can more easily ac- 
count for and consider local needs,®4 
although the legislature’s desire for a “uni- 
form maximum code” has some merit. 

Enforcement drives may be even more 
effective in producing public awareness. En- 
forcement drives are concentrated efforts in 
selected areas and are publicity oriented. 
These have been used to enforce no smok- 
ing laws in other jurisdictions. Enforcement 
drives usually do not strain law enforce- 
ment manpower because they are short 
lived. The long range voluntary compliance 
which may result justifies the use of man- 
power for that limited duration. 

Finally, realistic fines need to be imposed 
to ensure effective no smoking legislation.®’ 
To act as a deterrent, fines need to be large 
enough, but not so large so as to make the 
law unenforceable.® Under the act, a vio- 
lator “is guilty of a noncriminal violation 
... punishable by a fine of not more than 
$100 for the first violation and not more 
than $500 for each subsequent violation.”® 
This may be appropriate for adequate en- 
forcement.” If more protection were given 
nonsmokers in a future amendment, for ex- 
ample, requiring no smoking sections in 
restaurants, a penalty given to a proprietor 
with enforcement power who violates the 
act would ensure more effective enforce- 
ment.7! 


Conclusion 

Cigarette smoking continues more than 
20 years after the first Surgeon General’s 
report condemning it. It continues to cause 
hundreds of thousands of deaths each year. 
Evidence clearly shows that nonsmokers 
are subjected to some health hazard as a 
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result of tobacco smoke exposure. Not only 
is tobacco smoke harmful, but millions of 
nonsmokers find it annoying. Even though 
society does have an interest in permitting 
each person to gratify his own tastes, soci- 
ety is also interested in protecting its 
citizen’s health and freedom. 

The combination of the amount of evi- 
dence available relating to the health 
problems associated with passive smoking, 
along with changing public attitudes and 
perceptions, provides a rational and reason- 
able basis for controlling tobacco smoke in 
enclosed areas. The health, safety and wel- 
fare of the nonsmoking majority is best 
protected through the state’s police power 
in enacting legislation to regulate smoking. 
A number of states, including Florida, have 
already taken some action, although they 
vary in effectiveness. Florida’s Clean In- 
door Air Act has a long way to go before 
it is truly effective—but it is a start.0 
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Attorneys 


RIGHT COMPENSATION 
When Prematurely 


DISCHARGED 
WITHOUT CAUSE 


The attorney’s fee is . . . a very important factor 
in the administration of justice, and if it is not 
determined with proper relation to that fact it 
. .. undermines the confidence of the public in 
the bench and bar.! 


he foundation of any attorney- 

client relationship is the trust 

and confidence reposed in the 

attorney by the client. The 
Florida courts recognized long ago that 
when this delicate foundation deteriorates, 
a client has a right to terminate his employ- 
ment relationship with his attorney with or 
without cause.” 

When an attorney is discharged without 
cause, he is generally entitled to receive com- 
pensation from his client for the services 
he performed.? If the attorney is discharged 
without cause after he has completed the 
work required under the attorney-client con- 


by Judge Thomas D. Sawaya 


tract, he is entitled to recover the full fee 
contracted for regardless of whether the con- 
tract is contingent, fixed, or mixed.* How- 
ever, courts in the various jurisdictions 
disagree as to the theory of recovery that 
should be applied in determining the 
amount of compensation to be awarded to 
the attorney when discharged without 
cause prior to full performance of the 
contract. 

Three theories have evolved as the courts 
have grappled with the competing interest 
of the client in maintaining trust and confi- 
dence in his attorney and, in turn, the ad- 
ministration of justice and the attorney’s 
right to compensation for work performed 
prior to discharge. A majority of jurisdic- 
tions apply the traditional contract rule 
which allows the attorney to recover the 
full contract amount,> while other courts 
allow recovery based on quantum meruit 


which allows for recovery for the reason- 
able value of services rendered prior to 
discharge.® The courts in the remainder of 
the jurisdictions, including Florida, apply 
a variation of the quantum meruit rule 
which allows the attorney to be compen- 
sated for the reasonable value of his serv- 
ices limited by the original contract 
amount.’ This article will briefly discuss 
these three theories and focus on the evolu- 
tion of the modified quantum meruit rule 
in Florida. 

The courts that apply the traditional con- 
tract rule allow recovery based upon 
general rules of contract law concerning 
damages for breach of contract. The 
amount of recovery will usually be for the 
full contract price. However, some courts 
will reduce the amount of damages by the 
value of services and expenses required to 
complete performance of the work after the 
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attorney is discharged.? Other courts will 
allow the attorney to recover the contract 
price but will deduct the amount of ex- 
penses saved by the attorney in not having 
to proceed with the case as well as any 
amount he received or could have earned 
from other suitable employment available 
to him because of his discharge.!° Some 
courts that apply the contract rule will give 
the attorney an alternative theory of recov- 
ery based on quantum meruit so the attor- 
ney can elect which basis of recovery he 
wants to pursue.!! 

In adopting the modified quantum mer- 
uit rule, the court in Rosenberg v. Levin, 
409 So. 2d 1016 (Fla. 1982), noted that the 
traditional contract rule is appealing to the 
courts that have adopted it because the con- 
tract amount is considered the best measure 
of damages. It reflects the value of the at- 
torney’s services initially agreed to by both 
parties. !2 The court also noted the difficulty 
that arises in establishing a value for an at- 
torney’s partially completed legal work and 
indicated that awarding the contract 
amount as damages prevents the client 
from profiting from his own breach of the 


employment agreement.!3 
The Quantum Meruit Rule 


The obvious difference between the tra- 
ditional quantum meruit rule and the 
modified version is that recovery under the 
former can exceed the original amount 
agreed upon by the parties in their contract 
of employment. The court in Rosenberg 
credited the New York Court of Appeals 
decision in Martin v. Camp, 219 N.Y. 170, 
114 N.E. 46 (1916), with the first applica- 
tion of the quantum meruit rule to cases 
in which an attorney is discharged without 
cause prior to full performance. The Mar- 
tin court held that a discharged attorney 
could only institute suit for damages based 
upon breach of contract when he had com- 
pleted all of the work. The court reasoned 
that quantum. meruit is the proper basis for 
recovery because there is an implied condi- 
tion in every attorney-client employment 
contract that the client is free to discharge 
the attorney with or without cause at any 
time and that when the client exercises this 
right no breach of contract occurs. 

The courts that apply the quantum mer- 
uit rule and the modified version premise 
their decisions on the policy considerations 
of providing the client with greater freedom 
in selecting and substituting counsel while 
protecting the attorney’s right to compen- 
sation for work performed.!4 

The modified quantum meruit rule ap- 
plies the traditional theory of quantum mer- 


uit but limits the recovery to the maximum 
fee set forth in the contract.!5 The courts 
that apply this modern theory reason that 
a proper balance must be established be- 
tween the client’s absolute right to dis- 
charge his attorney without undue eco- 
nomic hardship and the attorney’s right to 
fair compensation for the services per- 
formed.!® Those courts that adopt the quan- 
tum meruit rule but refuse to limit the 
amount of recovery to the contract price 
reason that the client rescinds and abro- 
gates the contract when he exercises his 
right to discharge his attorney.!7 Since the 
contract is rescinded by the client, its terms 
should not be binding on either party.!® 
Yet when the court restricts the maximum 
amount of compensation to the amount set 
forth in the contract, the effect is to make 
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that portion of the agreement binding upon 
the attorney while the client escapes com- 
pliance with the agreement when he elects 
to discharge his attorney.!9 The court in Sa- 
lem Realty Co. v. Matera, 410 N.E. 2d 716 
(Mass. App. Ct. 1980), recognized that 
such a situation would be manifestly unfair 
to the attorney when it said: 

[S]ince the contingent fee agreement will not gov- 
ern a discharged lawyer’s compensation, we can- 
not agree . . . that [the lawyer] is entitled to no 
more than the minimum fee . . . for which the 
agreement provides. Realty cannot have it both 
ways. It cannot abrogate the agreement on the 


high side and insist on its terms on the low 
side.” 


The jurisdictions that adopt the modified 
quantum meruit rule address this criticism 
of the modern rule by stating that to allow 
the attorney to recover more than allowed 
under the contract would have a chilling 
effect on the client’s power to discharge his 
attorney.?! 


@ Evolution of the Modern Rule Under 
Florida Law 
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Historically, the Florida Supreme Court 
embraced the traditional contract theory of 
recovery when an attorney was discharged 
without cause.22 In Goodkind v. Wolkow- 
sky, 132 Fla. 63, 180 So. 538 (1938), the 
plaintiff entered into a fixed fee contract 
whereby he agreed to represent several cli- 
ents in a tax case. He was discharged 
without cause prior to final resolution of 
the case and he instituted suit for breach 
of contract. Although the plaintiff was ac- 
tually an accountant, the court specifically 
discussed the right of an attorney to com- 
pensation when prematurely discharged 
without cause. The court expressly recog- 
nized a client’s right to discharge his 
attorney with or without cause and elected 
to follow the traditional contract rule 
rather than basing the attorney’s right to 
recovery on quantum meruit. 

The traditional contract rule was subse- 
quently applied to contingent fee contracts 
by the Third District Court of Appeal in 
Osius v. Hastings, 97 So. 2d 623 (Fla. 3d 
DCA 1957), vacated on other grounds, 104 
So. 2d 21 (Fla. 1958). However, the Flor- 
ida Supreme Court in Milton Kelner, P.A. 
v. 610 Lincoln Road, Inc., 328 So. 2d 193 
(Fla. 1976), limited its prior decision in 
Goodkind to fixed fee contracts and im- 
plied through dicta that quantum meruit 
may be the proper measure of recovery in 
contingent fee cases. The court stated that 
“quantum meruit may well be the proper 
standard when the discharge under a con- 
tingent fee contract occurs prior to the 
obtaining of the full settlement contracted 
for under the attorney-client agreement.”3 

In reliance upon this dicta, the First Dis- 
trict Court of Appeal in Sohn v. Brocking- 
ton, 371 So. 2d 1089 (Fla. Ist DCA 1979), 
held that quantum meruit was the proper 
remedy in contingency fee cases where the 
attorney is discharged prior to the occur- 
rence of the contingency. The court rea- 
soned that the quantum meruit theory of 
recovery was the logical approach and fur- 
ther held that the attorney’s cause of action 
occurred immediately upon discharge. 

Given the confusion and conflicting 
views presented by these decisions, the Flor- 
ida Supreme Court was called upon to 
resolve the issue concerning the proper ba- 
sis for compensating an attorney dis- 
charged without cause when it was pre- 
sented the case of Rosenberg v. Levin, 409 
So. 2d 1016 (Fla. 1982), for resolution. 
George Levin employed attorneys Rosen- 
berg and Pomerantz to represent him 
pursuant to a mixed fee contract which pro- 
vided for a $10,000 fixed fee plus a contin- 
gent fee equal to 50 percent of any amount 
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recovered in excess of $600,000. Before the 
case was concluded, Mr. Levin discharged 
the two attorneys without cause and subse- 
quently settled the suit for a net recovery 
of $500,000. The attorneys sued Mr. Levin 
to recover for the services they had per- 
formed prior to discharge basing their suit 
on quantum meruit. The attorneys claimed 
that based upon quantum meruit the rea- 
sonable value of their services was $55,000. 

The Third District Court of Appeal 
agreed that quantum meruit was the proper 
basis for recovery but held that the amount 
awarded could not exceed the original con- 
tract price of $10,000.24 The Supreme 
Court found conflict with the opinion of 
the Third District Court of Appeal and its 
prior decision in Goodkind. The court af- 
firmed the district court’s decision and 
expressly receded from Goodkind, thereby 
overturning more than 40 years of adher- 
ence to the traditional contract rule. 

In adopting the modified quantum mer- 
uit rule the court stated that “an attorney 
employed under a valid contract who is dis- 
charged without cause before the contin- 
gency has occurred or before the client’s 
matters have concluded can recover only 
the reasonable value of his services ren- 
dered prior to discharge, limited by the 
maximum contract fee.”*5 The court also 
held that this rule applied to all premature 
discharge cases involving both fixed and 
contingency fee contracts. The contract rule 
and the traditional quantum meruit rule 
were both rejected because of their “chill- 
ing effect on the client’s power to discharge 
an attorney.”26 The Rosenberg decision is 
significant because it establishes a rule that 
applies to all cases in which an attorney is 
discharged without cause prior to comple- 
tion of the work he was employed to 


perform. 


Accrual of Attorney’s 
Cause of Action 

The courts generally agree that the dis- 
charged attorney’s cause of action under a 
fixed fee contract accrues upon discharge 
regardless of whether the contract, quan- 
tum meruit or modified quantum meruit 
rule applies. The same is generally true in 
those jurisdictions that adopt the contract 
rule when a contingent fee contract is at 
issue. However, the jurisdictions that have 
adopted the traditional and modified quan- 
tum meruit rules disagree over the issue of 
when the discharged attorney’s cause of ac- 
tion accrues under a contingent fee con- 
tract.27 This issue is important because the 
time the cause of action accrues establishes 
the moment the statute of limitation begins 


to run.28 

Two general rules have evolved that de- 
termine when the cause of action accrues. 
One line of cases stemming from the deci- 
sion in Tillman v. Komar, 259 N.Y. 133, 
181 N.E. 75 (1932), holds that the cause 
of action accrues immediately upon dis- 
charge. The court in Tillman reasoned that 
the removal of the case from the previously 
employed attorney and placing it in the 
hands of another over whom he has no con- 
trol would make the original attorney’s 
compensation totally dependent on the per- 
formance and success of his successor. The 
court concluded that this set of circum- 
stances would justify allowing the original 
attorney the right to establish his compen- 
sation immediately upon discharge. 

The other jurisdictions have adopted a 
deferred cause of action rule which requires 
the attorney to wait until the occurrence 
of the contingency before initiating suit to 
establish his fee.2? The California Supreme 
Court in Fracasse v. Brent, 6 Cal. 3d 784, 
494 P.2d 9, 100 Cal. Rptr. 385 (1972), gave 
two reasons for adopting the deferred cause 
of action rule. First, a significant factor that 
must be considered in determining a rea- 
sonable fee is the amount recovered and the 


results obtained. Since this factor cannot 
be established until after the contingency 
occurs the court reasoned that the deferred 
cause of action was the better rule. Second, 
the court wanted to avoid the situation in 
which a client would be burdened with an 
obligation to pay the original attorney a fee 
when the client subsequently loses the case 
and recovers nothing. 

The Florida Supreme Court adopted the 
reasoning of the California court in Rosen- 
berg v. Levin, 409 So. 2d 1016 (Fla. 1982), 
by stating that “in contingency fee cases, 
the cause of action for quantum meruit 
arises only upon the successful occurrence 
of the contingency. If the client fails in his 
recovery, the discharged attorney will simi- 
larly fail and recover nothing.”3° The 
adoption of this rule by the Rosenberg 
court put to rest conflicts in the decisions 
of the district courts of appeal. Sohn v. 
Brockington, 371 So. 2d 1089 (Fla. Ist 
DCA 1979), adopted the immediate cause 
of action rule while 610 Lincoln Road, Inc. 
v. Kelner, 289 So. 2d 12 (Fla. 3d DCA 
1974), held that the cause of action did not 
accrue until the occurrence of the contin- 
gency. Rosenberg recognized the New 
York court’s reasoning that it would work 
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an injustice to the discharged attorney to 
have to rely on the performance of other 
counsel for his fee. However, the court 
noted that any resulting harm to the attor- 
ney was outweighed by the importance of 
preserving the client’s right to discharge his 
attorney freely and further reasoned that 
“{tJhere should . . . be a presumption of 
regularity and competence in the perform- 
ance of the services by a successor 
attorney.”3! 

It is important to note that the contract 
the Rosenberg court considered was a 
mixed fee contract that contained provi- 
sions for both a fixed fee and a contingency 
fee agreement. These employment contracts 
create a problem of determining the time 
a cause of action accrues since a cause of 
action under a fixed fee contract generally 
accrues immediately upon discharge while 
the cause of action under a contingency 
agreement in Florida is deferred until the 
contingency occurs. The court in Rosen- 
berg did not resolve this issue. However, 
the court in Sohn may have provided a so- 
lution by reference to the procedures 
followed by the courts in New York. 

The Sohn court noted that when a New 
York court considers the attorney’s impact 
on the outcome of the litigation a factor 
that should be considered in arriving at the 
reasonable value of the attorney’s services, 
it will grant a declaratory judgment “hold- 
ing that the discharged attorney is entitled 
to recover, yet defer an award of attorney’s 
fees until after the case in controversy is 
brought to a conclusion.”32 The court can 
also establish a fee based on quantum mer- 
uit and defer payment until the action is 
concluded with the amount subject to be- 
ing changed in accordance with the facts 
and circumstances established at that 
time.>3 The amount the court establishes 
prior to the conclusion of the proceedings 
can be made as a charging lien upon any 
recovery had once the case is concluded.*4 
Otherwise, the court will have to treat the 
mixed fee contract as a contingent fee con- 
tract and require the attorney to wait until 
the case is concluded to establish his fee. 
If the contingency does not occur, he will 
be limited to the maximum amount set 
forth in the fixed fee portion of the con- 
tract. 

The Rosenberg court also left unresolved 
the issue of what effect its ruling would 
have on the right of the attorney to claim 
and establish a charging lien to secure pay- 
ment of his fee. Since the court adopted 
the deferred cause of action approach to 
contingent fee contracts, it remains unclear 
whether the attorney must await the occur- 


rence of the contingency before establishing 
his lien. 

This issue was addressed by the Supreme 
Court of Missouri in Plaza Shoe Store, Inc. 
v. Hermel, Inc., 636 S.W. 2d 53 (Mo. 
1982). In that case, the attorneys were re- 
tained pursuant to a contingent fee agree- 
ment which provided that they would be 
paid one third of any amounts received by 
way of settlement. Plaza Shoe, Inc., dis- 
charged its attorneys prior to resolution of 
the litigation. The attorneys filed their no- 
tice of lien and the original defendants paid 
the money into an escrow account with the 
court. A nonjury trial was conducted in the 
original proceedings concerning the attor- 
ney’s lien issue pursuant to the attorney’s 
motion for distribution of funds held in es- 
crow. The lower court entered its order 
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upholding the contingent fee contract and 
awarding the attorneys approximately one- 
third of a $50,000 settlement offer that was 
made prior to their discharge. 

In the alternative, the lower court found 
that, in the event its ruling upholding the 
contingent fee contract is reversed, the rea- 
sonable value of the attorney’s services is 
$15,190.35. 

The Missouri Supreme Court, in adopt- 
ing the deferred cause of action rule, 
addressed the question concerning the im- 
pact its holding would have on the attor- 
ney’s lien. The court stated that “since the 
attorney will be limited to recovery after 
the contingency occurs, the court would be 
the proper forum for enforcement of the 
lien, through whatever method deemed ap- 
propriate, and for determination of the 
reasonable value of those services 
rendered.”35 

Although the court adopted the deferred 
cause of action rule, in essence it estab- 
lished a deferred payment rule. The court 
approved the procedure followed by the at- 
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torneys in Plaza Shoe whereby the attorney 
is allowed to file and enforce his lien 
through litigation in the main cause of ac- 
tion without delay with payment to be 
deferred until the contingency occurs. If the 
contingency does not occur, the judgment 
will become null and void. The Missouri 
court also left it up to the trial courts to 
determine on a case-by-case basis the ap- 
propriate method for enforcing the attor- 
ney’s lien and establishing the reasonable 
value of the services rendered. 

The approach taken by the Missouri 
court in allowing the attorney to establish 
his charging lien prior to the conclusion of 
the case does not offend the objectives es- 
tablished by the court in Rosenberg. A 
charging lien is generally established 
against the funds recovered by the attorney 
at the conclusion of the case.*6 In the event 
the contingency is not fulfilled and there is 
no recovery, the charging lien will become 
ineffective and the client will not be obli- 
gated to the attorney for his fee.37 There- 
fore, the client’s right to discharge his 
attorney without suffering undue economic 
hardship is not diminished while the attor- 
ney’s right to compensation upon the 
occurrence of the contingency is protected. 
This procedure should be adopted by the 
Florida courts in all premature discharge 
cases involving contingent fee contracts. 


Determining a Reasonable Fee 

The court in Rosenberg held that in com- 
puting a reasonable attorney’s fee, the trial 
court can consider the totality of the cir- 
cumstances surrounding the attorney’s 
employment. The court listed such factors 
as the time the attorney spent in perform- 
ing the work as well as the recovery sought, 
the results obtained and the skill required 
as necessary and relevant considerations. 
The court also held that the attorney-client 
contract itself could be considered in com- 
puting the reasonable value of the dis- 
charged attorney’s services. Other jurisdic- 
tions have also held that although the 
contract cannot establish the sole standard 
for compensation, it may be considered 
with other factors in assessing a reasonable 
fee.38 

Further guidance is provided by the re- 
cent decision in Barton v. McGovern, 504 
So. 2d 457 (Fla. Ist DCA 1987), wherein 
the court held that in computing a reason- 
able fee for an attorney who was prema- 
turely discharged without cause, the guide- 
lines established by the Florida Supreme 
Court in Florida Patient's Compensation 
Fund v. Rowe, 472 So. 2d 1145 (Fla. 1985), 
must be followed. Therefore, the criteria 
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listed in Rule 4-1.5, Fla. Rules of Prof. Con- 
duct, must be considered as well as the 
records kept by the attorney concerning the 
time and work performed in fulfillment of 
his obligation to his client. Given the 
court’s emphasis on the importance of the 
attorney keeping accurate and cu:rent re- 
cords of the work performed and the time 
spent, it is suggested that attorneys do this 
as a matter of course in all cases. Since the 
client is free to discharge an attorney with- 
out cause at any time, the only way that 
the attorney can fully protect his right to 
reasonable compensation is to diligently 
keep such records in each and every case 
regardless of whether a fixed fee, contin- 
gent fee, or mixed fee contract is involved. 


Conclusion 

The adoption of the modern rule by the 
Florida Supreme Court creates an equal bal- 
ance between the right of the client to 
discharge his attorney at any time and the 
economic interests of the attorney in receiv- 
ing a reasonable fee for the work he 
performed. This equilibrium fosters and pro- 
motes public trust and confidence in the 
legal profession and the administration of 
justice. However, the court may have upset 
this delicate balance when it chose to apply 
the deferred cause of action rule to all con- 
tingency fee cases. In order to ensure that 
attorneys will continue to accept cases on 
a contingency fee basis and thereby pro- 
vide a medium of access for the indigent 
to our judicial system, careful consideration 
is required to ensure that their economic 
interests are fully protected. 

Requiring the attorney to wait until the 
case is concluded before taking steps to es- 
tablish his entitlement to a fee is certainly 
not a consideration toward that end and 
may tend to discourage attorneys from ac- 
cepting this type of fee arrangement. The 
Rosenberg court could have easily main- 
tained the balance it established with the 
modified quantum meruit rule by adopting 
the deferred payment rule followed by the 
New York and Missouri courts. Instead it 
shifted the balance in favor of the client 
and reduced the efficacy of the contingent 
fee contract. This problem can easily be rec- 
tified and it is hoped that in the near future 
the court will reconsider adopting the de- 
ferred payment rule in contingent fee 
cases.0) 
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2d 177 (1985); Martin v. Camp, 219 N.Y. 170, 
114N.E. 46 (1916); Heinzman v. Fine, Fine, Le- 
gum & Fine, 217 Va. 958, 234 S.E. 2d 282 
(1977). 

7 Rosenberg v. Levin, 409 So. 2d 1016 (Fla. 
1982); Barton v. McGovern, 504 So. 2d 457 
(Fla. Ist D.C.A. 1987); Plaza Shoe Store, Inc. 
v. Hermel, Inc., 636 S.W. 2d 53 (Mo. 1982). 

8 See cases cited supra note 5. See also Good- 
kind v. Wolkowsky, 132 Fla. 63, 180 So. 538 
(1938) (fixed fee contract); Osius v. Hastings, 
97 So. 2d 623 (Fla. 3d D.C.A. 1957), vacated 
on other grounds, 104 So. 2d 21 (Fla. 1958) (con- 
tingent fee contract); Rosenberg v. Levin, 409 
So. 2d 1016, 1019 (Fla. 1982). 

9 See, e.g., LaBach v. Hampton, 585 S.W. 
2d 434 (Ky. Ct. App. 1979) (the court deducted 
the reasonable cost of substituting counsel); 
Tonn v. Reuter, 6 Wis. 2d 498, 95 N.W. 2d 261 
(1959) (contingent fee contract). See also Rosen- 
berg v. Levin, 409 So. 2d 1016, 1019 (Fla. 1982). 

10 See, e.g., Anderson v. Gailey, 100 Idaho 
796, 606 P.2d 90 (1980). 

'! See, e.g., French v. Cunningham, 149 Ind. 
632, 49 N.E. 797 (1898); In re Downs, 363 S.W. 
2d 679 (Mo. 1963); Simon v. Chicago, M. & 
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St. P. Ry. Co., 45 N.D. 251, 177 N.W. 107 
(1920). 

12 409 So. 2d at 1019-1020. 

3 Id. 

'4 See Fracasse v. Brent, 6 Cal. 3d 784, 494 
P.2d 9, 100 Cal. Rptr. 385 (1972); Rosenberg 
v. Levin, 409 So. 2d 1016 (Fla. 1982) (applying 
the modified quantum meruit rule); Salem Re- 
alty Co. V. Matera, 410 N.E. 2d 716 (Mass. 
App. Ct. 1980) (applying the traditional rule); 
Plaza Shoe Store, Inc. v. Hermel, Inc., 636 S.W. 
2d 53 (Mo. 1982) (applying the modified rule). 

'S See cases cited supra note 7. 

16 Id. 

"7 See, e.g., Salem Realty Co. v. Matera, 410 
N.E. 2d 716 (Mass. App. Ct. 1980). 

18 Id. 

19 Id. 

2 410 N.E. 2d at 719. 

2! See Rosenberg, 409 So. 2d at 1021. 

22 Goodkind v. Wolkowsky, 132 Fla. 63, 180 
So. 538 (1938). 

33 328 So. 2d at 196. 

4 372 So. 2d at 958. 

25 409 So. 2d at 1021. 

26 Id. 

27 Co Fracasse v. Brent, 6 Cal. 3d 784, 
494 P.2d 9, 100 Cal. Rptr. 385 (1972) (the cause 
of action does not accrue until the contingency 
occurs) with Tillman v. Komar, 259 N.Y. 133, 
181 N.E. 75 (1932) (the cause of action accrues 
immediately upon discharge). 

28 See, e.g., Wright v. Johanson, 233 P. 16 


(Wash. 1925), in which the court held the cause of 
action accrued at the time of discharge and that 
the cause of action was, therefore, barred by 
the statute of limitations. 


Judge Thomas D. Sawaya has been a 
Marion County judge in Ocala since 
January 1987. Prior to becoming a 
judge, he maintained a general law prac- 
tice in Ocala. He received his B.A. de- 
gree from the University of South Florida 
in 1974 and J.D. degree from Stetson 
University College of Law in 1977. 


29 See Fracasse v. Brent, 6 Cal. 3d 784, 494 
P.2d 9, 100 Cal. Rptr. 385 (1972); Plaza Shoe 
Store, Inc. v. Hermel, Inc., 636 S.W. 2d 53 (Mo. 
1982). 

30 409 So. 2d at 1022. 

31 Ta. 

32371 So. 2d at 1094. See Corsi v. Ott, 44 
A.D. 2d 906, 357 N.Y.S. 2d 746 (N.Y. App. Div. 
1974); Shelbourne Garage, Inc. v. Licht, 34 
A.D. 2d 563, 309 N.Y.S. 2d 850 (N.Y. App. 
Div.1970); Adams v. Legett, 15 A.D. 2d 856, 
224 N.Y.S. 2d 584 (N.Y. App. Div. 1962); Fried- 
man v. Gordon, 23 N.Y.S. 2d 757 (N.Y. App. 
Div. 1940). 

33 Id. See also Sohn, 371 So. 2d at 1094. 

34 Corsi, 357 N.Y.S. 2d at 747. See also 
Daniel Mones, P.A. v. Smith, 486 So. 2d 559 
(Fla. 1986), and Sinclair, Louis, Siegel, Heath, 
Nussbaum & Zavertnik v. Baucom, 428 So. 2d 
1383 (Fla. 1983), which discuss the requirements 
and procedures for establishing a charging and 
retaining lien under Florida law. 

35 636 S.W. 2d at 60. 

36 Daniel Mones, P.A. v. Smith, 486 So. 2d 
559 (Fla. 1986); Sinclair, Louis, Siegel, Heath, 
Nussbaum & Zavertnik v. Baucom, 428 So. 2d 
1383 (Fla. 1983); Conroy v. Conroy, 392 So. 
2d 934 (Fla. 2d D.C.A. 1980); Chancey v. 
Bauer, 97 F.2d 293 (Sth Cir. 1938). 

37 Id. 

38 See, e.g., Salem Realty Co. v. Matera, 410 
N.E. 2d 716 (Mass. App. Ct. 1980); Tillman v. 
Komar, 259 N.Y. 133, 181 N.E. 75 (1932). 
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YOUNG LAWYERS’ REPORT 


Shapero Ends the Controversy Over Targeted 


Direct-Mailings by Attorneys 


Editor’s Note: This article is the second in 
a series concerning lawyer advertising and 
solicitation. In our last column, we pre- 
sented an article opposing advertising. This 
article reflects the opposite point of view. 
The Young Lawyers Division of The Flor- 
ida Bar has no official position on the 
debate. 


n Shapero v. Kentucky Bar Associa- 

tion, 108 S. Ct. 1916 (1988), the U. S. 

Supreme Court considered whether a 

state may prohibit a lawyer from solic- 
iting legal business by sending truthful and 
nondeceptive letters to potential clients 
known to face particular legal problems.! 
A major issue raised by appellant was 
whether the state’s restrictions on targeted, 
direct-mail advertising was broader than nec- 
essary to serve its interest in protecting the 
public.? This contention was asserted based 
on the Supreme Court’s prior decisions re- 
garding commercial speech regulation.3 

The Shapero Court decided that, consis- 
tent with the first amendment, a state may 
not completely proscribe targeted, direct- 
mail advertisement by lawyers for pe- 
cuniary gain, without finding that the 
advertisement was false, deceptive or 
misleading.‘ The restrictions on such mail- 
ings were found not to advance any sub- 
stantial state interest.5 Further, the Court 
concluded the mailings could be regulated 
through less restrictive means than an ab- 
solute prohibition.® 
This article will trace the constitutional 

development of commercial speech relating 
to lawyer advertising. The state’s authority 
to regulate lawyer advertising is also dis- 
cussed. Finally, the Shapero decision will 
be analyzed to determine its effect on state 
regulation. 


Development of 
Lawyer Advertising 

The Supreme Court first approved ad- 
vertising by professionals in the mid-seven- 


Advertisement v. Solicitation 


The Shapero 
decision further 
enhances the 
Supreme Court's 
ruling permitting 
the use of 
advertising in the 
legal profession 


by Christopher Trapani 


ties. The Court, in Virginia State Board of 
Pharmacy v. Virginia Citizens Consumer 
Council, Inc., 425 U.S. 748 (1976), 
employed a balancing test between the con- 
sumer’s interest in the free flow of commer- 
cial information and the state’s interest in 
protecting the integrity of the pharmacy pro- 
fession.’ In holding that commercial speech 
was entitled to first amendment protection, 
the Court emphasized that its decision was 
limited.8 The Court suggested that the enun- 
ciated protection might not be applicable 
to advertising of professional services.? 

In 1977, the Supreme Court first ex- 
tended first amendment protection to law- 
yer advertising in Bates v. State Bar of 
Arizona, 433 U.S. 350 (1977). The Court 
again employed a balancing test. The State 
Bar of Arizona proffered several justifica- 
tions for broad restrictions on legal adver- 
tising.!° All of those reasons were rejected 
as inadequate to warrant an absolute pro- 
hibition.!! Once more, the Court’s holding 
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was a limited one, in that it merely permit- 
ted “the publication in a newspaper of [a 
lawyer’s] truthful advertisement concerning 
the availability and terms of routine legal 
services.”!2 The holding did not preclude 
all restrictions on lawyer advertising. In- 
deed, the Court emphasized that state regu- 
lation and the imposition of discipline are 
permissible when the advertising is inher- 
ently false, deceptive or misleading. Thus, 
while Bates resolved the issue of whether 
lawyer advertising is permitted, the ques- 
tion remained as to what extent a state may 
regulate such advertising. 

While the parameters of permissible ad- 
vertising are still uncertain, the Supreme 
Court has addressed numerous questions 
which have begun to define those bounda- 
ries. For example, in Ohralik v. Ohio State 
Bar Association, 436 U.S. 447 (1978), an 
important distinction was made between ad- 
vertising and in-person solicitation. Al- 
though in-person solicitation for pecuniary 
gain was considered “commercial speech,”!4 
the Court held that it was not protected 
under the first amendment.!5 The difficulty 
in regulating such activity and the state’s 
interest in protecting its citizens from un- 
due influence outweighed attorneys’ com- 
mercial speech rights.'6 Accordingly, the 
Court upheld the state’s prophylactic rule 
proscribing all in-person solicitation by 
attorneys.!7 

The Court has permitted wider latitude 
to attorneys under appropriate circum- 
stances. The Court in its decision, In Re 
Primus, 436 U.S. 412 (1978), permitted 
truthful direct mailings to prospective liti- 
gants when not for pecuniary gain.'* The 
letters were contrasted with in-person so- 
licitation in several respects. First, the let- 
ters involved “no appreciable invasion of 
privacy.”!9 They also provided less diffi- 
culty for state regulation.” Lastly, the mail- 
ings were not motivated by monetary gain 
and, therefore, did not present the dangers 
of overreaching and coercion.”! 


Ney 
> 


The Court further refined the prior cases 
in, In Re R.M.J., 455 U.S. 191 (1982), 
which addressed the constitutionality of 
state restrictions placed on the wording of 
legal advertising. The Court also consid- 
ered a state’s entitlement to restrict gener- 
alized mailings of lawyer advertisements. 

The Court ruled that states must assert 
a substantial interest in regulating commer- 
cial speech.24 Further, the Court deter- 
mined that a state may only advance those 
interests through the least restrictive means 
possible.25 The two restrictions employed 
by the state in R.M.J. failed in both re- 
gards. The Court found that the limitations 
failed to advance any substantial govern- 
ment interest and were overly restrictive. 
Consequently, R.M.J.’s first amendment 
rights had been infringed.?’ 

More recently, in Zauderer v. Office of 
Disciplinary Counsel of the Supreme Court 
of Ohio, 471 U.S. 626 (1985), the U.S. Su- 
preme Court held that attorneys may direct 
newspaper advertisements toward a specific 
group of persons, i.e. there can be targeted 
advertising.* Further, the Court for the 
first time held that illustrations may be 
used in attorney advertising, provided they 
are not deceptive.2? The Court did not per- 
mit the attorney free reign, however. The 
Court permitted restrictions on the adver- 
tisement of contingent fee arrangements, 
reasoning that such offers can be mislead- 
ing without an explanation of an unsuc- 
cessful litigant’s potential liability for court 
costs and other expenses.3? 


Further Limitations on 
State Regulation 

The Supreme Court specified the permis- 
sible limits of state regulation of commer- 
cial speech in Central Hudson Gas & 
Electric Corp. v. Public Service Commis- 
sion, 447 U.S. 557 (1980). A four-step 
analysis was enunciated to facilitate a de- 
termination of whether a state regulation 
violated first amendment commercial 
speech rights. First, the commercial speech, 
for which protection is sought, must con- 
cern “lawful” activity and not be mislead- 
ing.>! Second, a substantial governmental 
interest in restricting such speech must be 
asserted.32 If these two conditions are met, 
then, as a general rule, the state may im- 
pose regulations on commercial speech.33 
The third step in the analysis, however, re- 
stricts the state to imposing only those 
regulations which directly advance the gov- 
ernmental interest asserted .>4 Finally, as the 
fourth and final stage of analysis, the regu- 
lations may not be more extensive than 
necessary to advance that interest.35 


The analysis set out in Central Hudson 
Gas & Electric stresses the concept that free 
flow of commercial information may not 
be restricted unless and until a state can 
show a substantial interest in the limitation, 
and then only through the least restrictive 
method available. 

By applying the Central Hudson test in 
other cases such as In Re R.M.J., 455 U.S. 
at 203, n. 15, the states were provided with 
guidelines for regulating attorney advertis- 
ing. The Court’s goal was to provide a free 
flow of commercial information to the pub- 
lic without severely limiting the states’ 
ability to regulate attorneys. 


The Shapero Case 

Shapero v. Kentucky Bar Association pro- 
vided the next step in defining the constitu- 
tional limits of attorneys’ commercial 
advertising speech. An attorney requested 
that Kentucky’s commission approve a 
blank form letter that he intended to send 


to potential clients facing foreclosure ac-: 


tions. The commission declined the request 
based on a disciplinary rule prohibiting mail- 
ings to individuals known to have particu- 
lar legal problems.*6 


Christopher Trapani is a second-year stu- 
dent at the Florida State University Col- 
lege of Law. He received his B.S. (com- 
puter science) from Florida State in 
1985. He clerks for the firm of Rose, 
Sundstrom & Bentley in Tallahassee. 
Upon receiving his J.D., Mr. Trapani 
anticipates returning to Fort Lauderdale 
to practice in the areas of real estate, 
corporate, and land use law. 
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. of the Young Lawyers’ Division, David 
Bianchi, president, and Diane E. 
Marger, editor. 

The views expressed in the article are 
the author’s and may not necessarily 
comport with those of all division 
members. 
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The attorney challenged the rule and ap- 
pealed the commission’s decision to the Ken- 
tucky Supreme Court.37 The Kentucky 
court deleted the rule based on the Zaud- 
erer decision.38 However, the court re- 
placed the rule by adopting ABA Model 
Rule 7.3 which, like the challenged rule, pro- 
hibited targeted, direct mail solicitation by 
lawyers for pecuniary gain.*? Based on this 
newly adopted rule, the Kentucky Supreme 
Court affirmed the decision to disapprove 
the attorney’s proposed letter. The attorney 
appealed to the U. S. Supreme Court.” 


The Most Recent Supreme 
Court Ruling 

Shapero was the next logical step in the 
Supreme Court’s expansion of attorneys’ 
commercial speech rights under first amend- 
ment analysis. The Shapero holding further 
restricts state regulations on attorney ad- 
vertising; a state cannot absolutely suppress 
a form of advertising. In Shapero, the Su- 
preme Court continued to limit the state’s 
right to ban advertising unless the adver- 
tisement concerns illegal conduct or is in- 
herently false or misleading.*! 

While the Bates-Zauderer line of cases es- 
tablished a framework for regulation of 
many forms of advertising and solicita- 
tion,*? they offered little guidance in regu- 
lating targeted, direct mailings. Targeted 
mailings did not fit into either extreme of - 
the advertisement/solicitation spectrum. 
Typically, they contained elements of both 
permitted advertisement and forbidden so- 
licitation. States generally adopted regula- 
tion based on whichever label they chose 
to attach to the mailings.43 The Supreme 
Court, in Shapero, put an end to the con- 
troversy by holding that states may not pro- 
hibit targeted, direct-mail advertisements.“ 


Consistency in Decisions 

The Court’s decision in Shapero is sound 
and in step with previous holdings. Allow- 
ing attorneys to contact clients through the 
mail will obviously advance the public’s 
desire to be more informed. These mailings 
permit the public to receive information 
about their legal rights, while allowing 
them the option to respond, discard or 
set aside the advertisement for later 
consideration.‘ 

The Court’s decision to permit targeted, 
direct-mail advertisements is consistent 
with its holdings in R.M.J. and Zauderer. 
R.M.J. permitted attorneys to mail general 
advertisements to a broad group of per- 
sons.“6 Zauderer, on the other hand, per- 
mitted advertisements directed toward a 
specific group of individuals to be placed 


in a broadly circulated newspaper.‘? The 
Shapero Court recognized that the only rea- 
son for disseminating such advertisements 
was to reach individuals who actually 
needed legal services.*® Targeted, direct mail- 
ings simply provide a more efficient means 
for attorneys to contact those individuals. 
Accordingly, the Court held that a state 
may not ban an advertisement letter merely 
because it is mailed to persons most inter- 
ested in receiving it.4? 

In Shapero, targeted, direct-mail adver- 
tising was compared and contrasted with 
the in-person solicitation of Ohralik. Tar- 
geted mailing, like other print advertising, 
“poses much less risk of overreaching or un- 
due influence than does in-person solicita- 
tion.” A targeted letter lacks the “coercive 
force of the personal presence of a trained 
advocate.”>! In sum, the Court concluded 
that directed mailings “convey information 
about legal services by means that are more 
conducive to reflection and the exercise of 
personal choice than are in-person solicita- 
tions by attorneys.”>2 

In Shapero, the Court limited the state’s 
authority to restrict targeted mailings. The 
unique difficulties that would frustrate at- 
tempts at state regulation of in-person 
solicitation are not present with written so- 
licitations.*3 A state could require commis- 
sion evaluation of targeted mailings, just as 
it does newspaper advertisements.>4 Thus, 
targeted mail advertisements would be 
more “open to public scrutiny” than in- 
person solicitation.55 

The State Bar of Kentucky had argued 
that targeted mailings present an increased 
risk of deception. The bar asserted that mail- 
ings may lead a recipient to believe that his 
legal problem is worse than it is. Alterna- 
tively, a letter may be incorrectly addressed, 
causing the recipient to believe he has a 
problem that he doesn’t actually have.*% 

The Court, after considering the possi- 
bilities of abuse, concluded that the poten- 
tial for isolated abuses or mistakes “does 
not justify a ban on that mode of protected 
commercial speech.”5’ Far less restrictive 
and precise means of regulation are avail- 
able to reduce such abuses and mistakes.** 

When addressing the propriety of 
Shapero’s proposed letter, the Court ap- 
plied the same four step analysis it had enuci- 
ated in R.M.J. The Court concluded that 
the state failed to meet the criteria of that 
test: (1) The state offered no substantial in- 
terests justifying the ban on Shapero’s 
letters? nor on targeted, direct-mail 
advertising, in general; (2) the state failed 
to apply the least restrictive means avail- 
able, instead opting for complete suppres- 


sion. Consequently, the state’s ban on tar- 
geted, direct-mail advertising was held 
unconstitutional. 


Conclusion 

The Shapero decision further enhances 
the Supreme Court’s ruling permitting the 
use of advertising in the legal profession. 
Lawyer advertising has been given the same 
first amendment protection provided other 
commercial speech. And so it should be! 

The Supreme Court naturally has con- 
demned advertising by attorneys that is 
false, misleading or deceptive. Still, the con- 
tents of ads may be subject to state restric- 
tion. Lawyer advertising may be restricted 
only when the state demonstrates a substan- 
tial interest in regulation. Any such regula- 
tions, however, must be narrowly focused 
and may only serve to further those state 
interests. 

Targeted mailings may be more difficult 
to supervise than other forms of legal ad- 
vertising. Nonetheless, states have the 
means to conduct such supervision. Conse- 
quently, targeted direct mailings cannot be 
subjected to absolute prohibition. 

Attorneys have a greater opportunity to 
educate the public through targeted, direct- 
mail advertising. Consumers can be more 
effectively informed of their legal rights and 
the availability of honest, competent coun- 
sel. Attorneys who provide such informa- 
tion will afford the public the opportunity 
to make more intelligent decisions regard- 
ing legal representation and establish a 
more positive public image for the legal 
profession.0 


1108 S.Ct. at 1919. 

2 See Brief for Petitioner at 30, Shapero v. 
Kentucky Bar Ass’n, 108 S.Ct. 1916 (No. 87-16) 
(1988). 

3 See id. at 32-36. 

4108 S. Ct. at 1925. 

5 Id. at 1924-1925. 

§ Td. at 1923. 

7425 US. at 762-769. 

8 Id. at 770-771. 

9 Id. at 733, n. 25. The Court stressed that 
regulation of advertising by professional serv- 
ices may require consideration of factors differ- 
ent from those considered in the case of adver- 
tising by pharmacists. “Physicians and lawyers, 
for example, do not dispense standardized prod- 
ucts....” Id. 


10 The justifications for the ban on advertising - 


were: (1) The adverse effect on professionalism; 
(2) the inherently misleading nature of attorney 
advertising; (3) the adverse effect on the admin- 
istration of justice; (4) the undesirable economic 
effects of advertising; (5) the adverse effect on the 
quality of service; (6) the difficulties of enforce- 
ment. Id. at 360-379. 

1 Td. at 379. 

!2 Jd. at 384 [Emphasis supplied]. 

13 Td. at 383. 
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4“In person solicitation by a lawyer of re- 
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tion in which speech is an essential but subordi- 
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the speech from the protection of the First 
Amendment, as was held in Bates and Virginia 
Pharmacy, it lowers the level of appropriate ju- 
dicial scrutiny.” 436 U.S. at 457. 

'S Td. at 449. 

16 Id. at 464-467. 

"7 Td. at 467. 
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19 Td. at 435. 

20 Id. at 435-436. 

21 Td. at 434-435. 
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32 Id. 

33 Jd. 

34 Id. 

35 Id. 

36“A written advertisement may be sent only 
if ... it is not prompted or precipitated by a spe- 
cific event or occurrence involving or relating 
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Sup. Ct. Rule 3.135(5)(b)(i)). 
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2d 299 (Ky. 1987). 

38 Id. at 300. 

39 Td. at 301. 


Petition for writ of certiori granted. 108 
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ENTERTAINMENT, ARTS & SPORTS LAW 


College Athletic Injuries: Does the 
Buoniconti Case Create a Duty 
of an Athlete Not to Play? 


ootball is an inherently dangerous 
sport. Each year many young ath- 
letes are injured while playing 
football. A large portion of the 
more severe injuries in football result from 
head injuries. In 1985, five fatalities resulted 
from head injuries during football contact.! 
Of the approximately 318,000 football re- 
lated injuries per year, approximately 
30,000 are head or neck injuries.2 Once 
equipment is improved and available, how- 
ever, whose responsibility is it to ensure 
that the player is properly instructed, physi- 
cally able, and equipped for play? Who 
should make the decision on whether an 
athlete should play each week and what cri- 
teria should he use? 

In a highly publicized trial these issues 
were once again brought to the forefront. 
Mark Buoniconti, a Citadel linebacker and 
the son of former Miami Dolphins star 
Nick Buoniconti, was rendered a paraple- 
gic as a result of a tackle made on a 
running back during a game between the 
Citadel and East Tennessee State Univer- 
sity on October 26, 1985. On that date, the 
life of Marc Buoniconti was altered forever, 
yet, the jury awarded him no money in an 
extended and emotional trial in North Caro- 
lina. The trial involved a suit against the 
team doctor whose responsibility it was to 
determine whether the young Buoniconti 
was to suit up and play against ETSU.3 

The paralyzing injury resulted from a 
tackle by the young Buoniconti on a run- 
ning back, causing a broken vertebrae in 
his neck. Experts testified that the down- 
ward force on the top of the head caused 
the injury and the injury did not result 
from any problem with Buoniconti’s hel- 
met.* However, a major issue in the trial 
was an innovative alteration of Buoni- 
conti’s equipment by the team doctor. That 
alteration was the addition of a 10-inch fit- 
ted strap to Buoniconti’s uniform running 
from the face mask and hooked to the shoul- 
der pads.> Plaintiff's experts testified that 
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the strap was restrictive and that Buoni- 
conti should not have played in the game 
because of prior neck injuries. Defense ex- 
perts countered that the strap prevented 
hyperextension of the neck and was not a 
cause of Buoniconti’s injury.® 

Facts revealed in the trial indicated that 
Buoniconti had suffered neck injuries in sev- 
eral previous games on October 5, 1985, 
October 12, 1985, and again on October 
19, 1985, one week prior to the game with 
ETSU. These injuries involved hyperexten- 
sion of the neck and were serious enough 
to cause Buoniconti to be held out of con- 
tact practice the week prior to the ETSU 
game.’ 

Among the issues presented during the 
trial were whether the team doctor was neg- 
ligent in allowing Buoniconti to play with 
his “history” of neck injuries, and whether 
the alteration of the equipment by attach- 
ing the facemask to the shoulder pads 
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contributed to the injuries or, alternately, 
was sufficient protection to allow him to 
play. 

Although the injury to Buoniconti did 
not result from the football helmet, per se, 
the strap added by the team doctor to Buon- 
iconti’s helmet altered the use of the helmet 
and the purpose for which it was designed 
and manufactured. A football helmet is nor- 
mally designed to protect only the head and 
not the neck.’ The alteration by the doctor 
effectively transformed the helmet from a 
head protector into a piece of equipment 
designed specifically for the purpose of pro- 
tecting Buoniconti’s neck. 

Cases involving the liability of helmet 
manufacturers for faulty design or construc- 
tion over the last 15 years have resulted in 
jury awards of over $46 million and in the 
reduction from 20 major manufacturers of 
helmets in 1960 to only two in 1988.9 The 
jury was asked, in effect, that if helmet 
manufacturers are responsible for improper 
design of helmets, would not the same the- 
ory apply to a piece of equipment con- 
structed by a team physician? Yet, the jury 
found no liability under that theory. 

Collegiate athletics has become a sophis- 
ticated business over the recent years. 
Companies and schools have expended 
great sums of money toward athletic pro- 
grams, equipment design, and revenue 
generation. The college football athlete is 
no longer considered as an individual par- 
taking in an extracurricular activity while 
receiving an education, but is thought of 
as an athlete paid through scholarship pre- 
paring himself for the possibility of a career 
in professional football. A very real possi- 
bility exists that the Buoniconti verdict may 
signify an emerging feeling among lay ju- 
rors in this country that equipment, science, 
and the business of football have come so 
far that juries now are sending a message 
that an athlete who chooses to participate 
in college sports does so at the athlete’s 
own risk, barring gross negligence.!° 
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Assumption of Risk 

Case law has long recognized the defense 
of assumption of risk in athletic participa- 
tion.!! Comparative negligence principles 
are applicable to football and other athletic 
injuries.!2 The significance of the verdict in 
Buoniconti is that the jury found there to 
be no negligence by the physician despite 
the history of Buoniconti’s neck problems 
and the alteration of the standard manu- 
factured equipment. Buoniconti had suf- 
fered three consecutive weeks of neck inju- 
ries, and the physician was concerned 
enough that he attached an experimental 
strap to protect Buoniconti’s neck. 

The law imposes a duty on collegiate 
coaches, physicians and other personnel to 
warn athletes of the dangers involved in a 
sport, much like the theory of implied con- 
sent in medical procedures.!3 The purpose 
of such warning is to apprise the player or 
user of danger of which he is not aware so 
that the player can protect against it.!4 
There have been numerous cases in which 
the failure to warn theory has resulted in 
substantial verdicts.!5 One engaging in foot- 
ball assumes the risk of the foreseeable vio- 
lent contact between players running at 
high speed.!6 But an athlete is not pre- 
sumed to know his medical condition. 

Then, what is the duty when a team phy- 
sician alters pre-existing equipment de- 
signed for use on a healthy athlete in order 
to adapt it for use in a specific injury situ- 
ation? Would not the doctor be effectively 
admitting that he could foresee the possi- 
bility of injury in such a case? Generally, 
the duty owed to an athlete is trifold. The 
coaches and physicians are bound by the 
duty of providing adequate instruction in 
the activity, supplying proper equipment, 
and taking post-injury procedures to pro- 
tect against aggravation of the injury.!” 
Buoniconti was apparently not instructed 
on any special hazards of tackling with his 
head movement restricted by use of the 
strap attached to his shoulder. No testi- 
mony was presented that Buoniconti was 
warned that the added strap could be dan- 
gerous. In fact, the stated reason for the 
altered equipment was to lessen his chance 
of injury. Buoniconti himself testified that 
he was aware of the general dangers inher- 
ent with the sport of football.!8 

Defense attorneys contended that the ver- 
dict marked a finding that the injury was 
caused by Buoniconti himself spearing the 
runner with his helmet, and was unrelated 
to his pre-existing injury or the unique 
strap attachment.'? However, photographs 
and videos of the tackle were inconclusive 
in that respect and also as to whether the 


strap prevented Buoniconti’s head from 
backward motion, thus contributing to the 
downward force on the top of his head.”° 
As in all negligence cases, the plaintiff has 
the burden of showing that the negligent 
act alleged was the proximate cause of the 
injury received on the field.?! 

The jury found in Buoniconti that allow- 
ing Buoniconti to play with three recent 
neck injuries, the neck strap, and having 
not participated in contact drills the week 
prior to the game did not contribute to his 
injury. In essence, the finding was that the 
doctor was not contributorily negligent and 
that Buoniconti assumed the full risk of play- 
ing. Only Buoniconti himself, apparently, 
could have asked not to play for his own 
protection. Buoniconti, like any college ath- 
lete, relied upon the team physician’s 
report. Observations regarding the addition 
of the neck strap to Buoniconti’s uniform 
included comments from other players who 
observed that the “rig is going to break his 
neck,” and noting that Buoniconti “walked 
like a robot with his head down.”2? These 
statements, along with the written finding 
by the game officials that the tackle was 
not an illegal spear, were not allowed to 
be presented to the jury. 


An Opposite Turn of Events 

Interestingly, the opposite turn of events 
is now taking place at the University of 
Wyoming, where the team physician re- 
fused to allow a senior football player to 
continue playing because of a neck injury. 
In that matter, football player Steve Clay- 
ton was injured in a September 26, 1987, 
football game and suffered a hyper-flexion 
injury to the neck. X-rays revealed a con- 
genital, cervical spinal stenosis. 

The team doctor and other doctors con- 
sulted and the team physician made the 
decision that Clayton should not be al- 
lowed to play football. Clayton obtained 
recommendations from another physician 
stating that it would not be unreasonable 
to allow Clayton to continue playing foot- 
ball. Clayton asserted the grounds that he 
would in all probability be able to play pro- 
fessional foolball and that he was being 
deprived of a valuable proprietary right 
and being deprived of the possibility of a 
livelihood with great potential earnings. He 
further indicated that he was willing to as- 
sume the additional risks associated with 
the problem and was fully aware of his medi- 
cal condition. The university and the team 
physician have taken the position that al- 
lowing Clayton to assume the risk violates 
public policy of providing a relatively safe 
environment for playing intercollegiate 


sports as part of an educational process as 
opposed to being an entertainment enter- 
prise or a preparation for professional 
sports. 

Clayton sued in Wyoming district court 
for injunctive relief to require the team phy- 
sician to allow him to play ball. The district 
court refused to hear the matter and the 
issues are presently being considered in ad- 
ministrative proceedings with the univer- 
sity. It is expected that the administrative 
action may ultimately result in litigation 
similar to that considered by the jury in the 
Buoniconti case and be on-going for some 
time.* 

All college athletes want to play ball. 
“Playing with pain” has often been utilized 
by sportscasters and writers as a glamour 
term and a measure of a player’s ability and 
determination. Buoniconti’s desire to play 
was argued persuasively to the jury by de- 
fense attorneys as a major factor in his 
injury. The direct implication and argu- 
ment was that Buoniconti had hidden his 
condition and the pain factor from the doc- 
tor. Still, football is a violent game; contact 
with the neck and head is inevitable. The 
neck is perhaps the most sensitive area of 
the body for injury and can result in the 
most severe debilitation. The jury finding 
remains that there was no liability, in es- 
sence, nothing improper with the team 
physician allowing Buoniconti to play un- 
der these restrictive conditions. Buoni- 
conti’s attorneys argued strongly not only 
about the injury and experimental strap 
but also that Buoniconti should not have 
played if only for the fact he was kept out 
of contact practice the week before the 
game, what is commonly referred to as the 
“no practice-no play” rule.?3 Again, the jury 
said there was no contributory negligence 
in allowing Buoniconti to play, no liability 
and no recovery. 

College athletics is a high stakes game. 
The athletes are under a great deal of pres- 
sure to play and to want to play. The 
coaches are under a great deal of pressure 
to produce. The Buoniconti verdict raises 
questions with far reaching implications. 
How severe must an injury be or how 
much pain must an athlete suffer before a 
doctor or trainer is required to keep him 
out of a football game? Should the Citadel 
and other schools have adopted a “no prac- 
tice-no play” rule? The NCAA itself pres- 
ently does not have a “no practice-no play” 


*Pleading documents, Steve Clayton v. Uni- 
versity of Wyoming, et al. (Ist District Wyo- 
ming), Docket 118 #167; special thanks to 
David L. Baker, special assistant attorney gen- 
eral, attorney for the University of Wyoming. 
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rule. Buoniconti’s attorneys attempted to 
no avail to persuade the jury that the lack 
of such a rule contributed to his injury. 

Have the stakes in college football risen 
so high that the importance of allowing an 
athlete to play for the purpose of improv- 
ing the chances of victory for a team or to 
better the possibility of a pro career for the 
athlete outweigh the risks of injury, includ- 
ing life-threatening injury? Does the jury’s 
finding in Buoniconti indicate that the ath- 
lete himself has a duty not to play despite 
what the physicians and coaches may say? 
Only future cases will tell us whether Buon- 
iconti signifies an emergence of a new trend 
toward an increasing burden upon the ath- 
lete himself and less responsibility on the 
coaches and doctors in cases involving se- 
vere injuries to college athletes.40 
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y assignment, roughly stated, 
is to comment on current de- 
velopments affecting the 
administrative process. I can 
dispose of that assignment — with a speed 
that will delight those of you who remem- 
ber professors’ tendency to drone nonstop 
for 50 minutes —by declaring abruptly that 
the American administrative process is a fig- 
ment of the imagination. No political the- 
ory has proposed it. No man has created 
it. It cannot be described, because it does 
not exist. 

The fact is, of course, that public admini- 
stration does exist in abundance. What 
does not exist is any integrated, coherent, 
unwavering element of government that 
can be identified as the administrative 
process. 

The widespread tendency to discuss the 
administrative process in the singular has 
created in some quarters the too easy as- 
sumption that administrative agencies, gen- 
erically, share the same vices, virtues, and 
problems, and may, therefore, be lumped 
together for purposes of analysis, organiza- 
tion, and procedural “reform.” Nothing 
could be less realistic. No single set of rules 
can effectively govern agencies having such 
diverse tasks as superintending imports and 
immigration, licensing television stations 
and taxicabs, regulating farm loan banks 
and food additives, administering aid to the 
aged and to AIDS sufferers, and oversee- 
ing liquor distribution and labor relations. 

Our profession has at times, I think, been 
too quick to identify resemblances among 
the many duties administrators perform, to 
analogize them with activities of judges, 
and to minimize differences whose recogni- 
tion might lead to improved procedure. 

Five decades ago the American bar seem- 
ingly believed that proceedings closely re- 
sembling formal trials were the only sure 
safeguards against mistaken or knowingly 
abusive exercises of governmental author- 
ity. Too often procedural forms became fet- 
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ishes, instead of being perceived as means 
to the end of correctly determining disput- 
able questions. Today American lawyers 
have more cautiously concluded that espe- 
cially when an effort must be made to 
recreate a past event, exploring factual un- 
certainties by a trial-type process may well 
achieve generally acceptable results, though 
even as to that some highly qualified ob- 
servers doubt that adversary procedures 
pave a path to the truth.! 

Be that as it may, our profession should 
at least remain open to persuasion that trial- 
type hearings may not be the only true 
means — and sometimes may not even be 
a sound means — of ascertaining facts. The 
world’s legal systems other than the Anglo- 
American exhibit much less confidence 
than do we that adjudicatory proceedings 
of an adversary nature are the most reli- 
able, the fairest way to resolve factual 
disagreements on which gravest judgments 
turn. In the United States, indeed, only our 


own profession — and the judicial and ad- 
ministrative bodies our profession has 
shaped — steadfastly think of contested 
hearings as a tool fit for grappling with al- 
most all factual complexities. 

Administrative law experts may be read- 
ier than most to recognize the need for 
continued, courageous experimentation 
with new methods in order to discover 
those that may be just and efficient in vary- 
ing circumstances. Without denigrating the 
formalized hearing as a means of discover- 
ing truth and assuring justice, they recog- 
nize that it is only one among many and 
that no single method invariably leads to 
the sound, fair result it is designed to pro- 
duce. No one device can properly assert a 
monopoly over the procedural virtues and 
thus bar efforts to build new, perhaps more 
direct roads to justice. 

Without focusing on Florida’s Adminis- 
trative Procedure Act, with whose opera- 
tions I am unfamiliar, I am dubious about 
the universal desirability of enabling any per- 
son whose substantial interests may be 
affected by a proposed agency action to set 
in train a formal hearing process to explore 
factual issues. When, for example, a tangi- 
ble, physical, observable condition can be 
appraised by technically qualified persons 
using skills and methods lawyers do not 
share, why not systematize and rely on 
their skills rather than ours? 


Expert Adjudication 

Consider, for example, the process pre- 
scribed by the federal Grain Standards Act 
that, beginning more than 70 years ago, has 
minimized commercial uncertainties and 
eradicated the formerly incessant warfare 
between grain shippers and distant consign- 
ees. Understandable standards of quality 
and condition of major grains are set by 
the Secretary of Agriculture. Unless the par- 
ties to a sales contract exercise their statu- 
torily preserved right to choose otherwise 
(which in fact they seldom do), the official 
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standards are applied by qualified inspec- 
tors using prescribed sampling and testing 
methods. 

Either party to a grain sales contract 
may, however, challenge the correctness of 
the inspector’s appraisal of a shipment. By 
demanding a hearing? No, by demanding 
that a district office of the Federal Grain 
Inspection Service (U.S. Department of Ag- 
riculture) retest the grain in question. If 
dissatisfaction still remains, does a right to 
be heard then come into play? No, appeal 
to a Board of Appeals and Review, a yet 
higher level of persons qualified to test and 
grade the quality of the shipment. Then? 
Appeal to the Secretary. Still dissatisfied? 
The testers’ findings are merely prima facie 
evidence of the true grade of the grain if it 
is called into question in any federal court 
proceeding — but in point of fact the grain 
trade no longer goes to court. 

Billions of bushels are involved annually; 

the district level is called upon to review a 
tiny fraction of the several millions of deci- 
sions the inspectors have made; of that tiny 
fraction, about a quarter do not pass mus- 
ter. Appeals are carried to the departmental 
review board in a minuscule percentage of 
the cases decided by district supervisors, 
but the appellate stage is not an empty for- 
mality, since the reviewers reverse a fourth 
of the challenged appraisals that do reach 
them. Requests for review by the Secretary 
(involving a formal hearing) have been ex- 
tremely rare. As was said years ago: 
One perceives in this phase of the grain divi- 
sion’s work the annual disposition of literally 
tens of thousands of private commercial dis- 
putes (existing or potential) — and the machin- 
ery used in their disposition involves no wit- 
nesses, no hearings, no records, none of the 
paraphernalia of the customary adjudicatory 
processes, but only the direct application of spe- 
cial skills. In this class of case it may truly be 
said that adjudication is by experts and by ex- 
pert methods.” 

A passenger-carrying vessel sailing from 
United States ports must have a seaworthi- 
ness certificate. Proceeding without one is 
a criminal offense. Can one imagine deter- 
mining seaworthiness by conducting a 
hearing to receive evidence concerning the 
condition of a vessel’s structure, hull, life- 
saving equipment, boilers, propelling ma- 
chinery, and all the other things by which 
seaworthiness is measured? Or does a corps 
of inspectors trained to make direct physi- 
cal examinations, with review by yet other 
inspectors if anyone is aggrieved, come 
more readily to mind? 

Can you conceive of trial-type hearings 
as a sensible means of discovering whether 
an applicant for a driver’s license is capable 
of operating a motor car safely? When 


what is to be decided is something that can 
be determined by contemporary observa- 
tion — or reobservation or re-reobserva- 
tion — I doubt that the atmospherics of 
the courtroom will be as productive as will 
be, very simply, a hard look by someone 
equipped to understand the significance of 
what is being perceived in the here and 
now.> 


“De-legalization” Desirable 

What about situations in which directly 
observable elements may not be wholly dis- 
positive of controversy? 

Consider, for example, Social Security 
claims by persons who assert they cannot 
engage in substantial gainful activity be- 
cause of disability and are, therefore, 
entitled to receive cash benefits. All issues 
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of fact, including those involving medical 
diagnoses and prognoses, are ultimately de- 
cided by an administrative law judge, with 
review on the record by an appeals council 
of 20 members and, ultimately, judicial re- 
view by the federal courts. By no means 
every question that may need to be resolved 
can be answered by medical doctors. But 
to the extent that the precise state of the 
claimant’s health and its physical conse- 
quences are involved, why cannot —in- 
deed, why should not — the fact-finding 
methods of medicine (including direct ob- 
servations and, when appropriate, reexami- 
nations of patients or reviews of data 
concerning them) be relied on in preference 
to lawyers’ methods? 

I gravely doubt that the quality of justice 
would deteriorate. A recent study commis- 
sioned by the Administrative Conference of 
the United States reveals that the Social Se- 
curity Administration’s Appeals Council in 
fiscal 1988 “reviewed” at disappointed claim- 
ants’ behest approximately 80,000 cases 
that had been decided by administrative 
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law judges (of whom about 650-700 are em- 
ployed in that agency), and handled approxi- 
mately 30,000 other disability cases as well. 
The ALJ’s dispose of about a quarter of a 
million disability claims annually along 
with many other types of cases. Weigh our 
prevailing conception of due process 
against the reality of what has been 
sketched. To be sure, a hearing on the re- 
cord has occurred before a fair hearer who 
utilizes procedures that do not alarm law- 
yers; and appellate opportunities are then 
provided, again in terms lawyers under- 
stand. The time and thought that each case 
receives cannot, however, be extensive — 
100,000 matters to be disposed by by 20 
appeals council members; 250,000 claims to 
be heard and decided at the trial stage by 
a corps of adjudicators who are responsi- 
ble for hearing other classes of cases as 
well. In my opinion our society would be 
better served by “de-legalizing” proceedings 
of this nature, recognizing that lawyers 
need not decide every aspect of a contested 
matter in order to assure the outcome’s ac- 
ceptability. 


Alternative Dispute Resolution 
Mechanisms 

Wholly without reference to special skills 
— that is, to technical expertness — I be- 
lieve the time has come to slough off some 
of the decisional responsibilities of admin- 
istrative agencies and encourage the en- 
larged use of alternative dispute resolution 
mechanisms (ADR). Nowadays the courts 
have speeded up and the administrative ad- 
judicators have too often slowed down. 

At least in the federal realm, applicable 
statutes lend little support to some agen- 
cies’ fears of being criticized if they allow 
practicalities to outweigh pomposities. The 
Administrative Procedure Act (§554) pro- 
vides, for example, that when adjudication 
is “required by statute to be determined on 
the record after opportunity for an agency 
hearing,” then certain procedural formali- 
ties must be observed, for example, the 
giving of notice, the provision of suitable 
occasion for factual and argumentative pres- 
entations, the utilization of an impartial 
official hearer, and so on. All of these di- 
rections that decisions be based on notice 
and hearing come into play, however, only 
“to the extent that the parties are unable 
so to determine a controversy by con- 
sent....” Some federal agencies need con- 
stant prodding to consider such simplicities 
as negotiated settlements at early stages* or 
submissions to arbitration when narrow fac- 
tual issues (as distinct from issues of 
statutory authority or broadly applicable 


policy) are involved. 

The reluctance to resolve disagreements 
informally may in some instances have a 
psychoneurotic rather than a legal expla- 
nation. Administrators occasionally fear 
that they will be second-guessed or that 
their integrity may be questioned if they 
make negotiated decisions; and so, at great 
cost to all concerned, they sedulously ob- 
serve procedural niceties and endlessly 
write so that no higher authority or judge 
or legislator can detect even a minuscule 
carelessness in their conduct.5 

Do not misunderstand me as counseling 
that slipshod or sleazy administration be re- 
garded as tolerable; I do not advocate a 
return to the bad old days. I say simply 
that cheap and speedy dispute resolution 
should be a feasible element of public ad- 
ministration — and I add my belief that 
the processes associated with full-fledged liti- 
gation should be needed less often than is 
now deemed acceptable. 


In Pursuit of Justice 

We lawyers deserve praise for having 
spearheaded moves to open up the admin- 
istrative process by relaxing requirements 
relating to standing and intervention; con- 
sumer, environmental, and other public 
interest organizations can today play main 
roles in proceedings which they would have 
watched from afar in earlier generations. 
Moreover, the demise of the “privilege” doc- 
trine — reflected in Florida’s statutory 
references to persons’ “substantial interests” 
instead of to their “property rights” — has 
vastly enlarged the number of individuals 
who may insist upon participating in hear- 
ings meant to shape official decisions. 

My quick first impression is that the Flor- 
ida statute puts a lot of procedural power 
in the hands of persons whose “substantial 
interests” —which I take to be a far 
broader category than legally protected 
rights — may be affected by an agency’s 
determinations. You will no doubt have 
had occasion to consider whether this has 
in actuality or only in theory increased the 
number, length, and duration of matters be- 
fore your administrators — and, if so, 
whether this has been for good or ill. You 
will know, as I do not, whether the fairly 
comprehensive listing of procedural com- 
mands in your statute made for desired 
fairness or for undesired rigidities, and 
whether procedural opportunities, such as 
discovery, have been unduly utilized to de- 
lay and to harass rather than to assure fully 
informed decisionmaking. 

In successfully pressing for these devel- 
opments in the American legal system, we 


lawyers have suitably stressed what we con- 
sider to be the demands of fairness. We 
have thought (correctly, in my belief) that 
fairness dictates allowing interested or ag- 
grieved persons to participate in adminis- 
trative proceedings, to possess procedural 
weapons with which to contest the propri- 
ety of official actions or proposals, and to 
seek courts’ help when needed. 

I suggest, however, that our commend- 
able emphasis on fairness has sometimes 


led to overlooking another element of ade- 
quacy in governmental processes, namely, 
efficiency. Fairness and efficiency are not 
irreconcilable. The need to harmonize the 
two deserves something more than ceremo- 
nial recognition. 

I find hopeful signs in, among other 
things, Florida’s seeming readiness to util- 
ize telephonic conference calls instead of on- 
site hearings in some instances, a practice 
first tested with outstandingly successful 


AutoBankruptcy™ 
AutoCorporation™ 
AutoDomestic™ 
AutoEstate™ 
AutoPI™ 


AutoClient™ 


Document 

Assembly Without 

Learning New 
Programs? 


YES! 


WITH WordPerfect® anp AutoLaw™ systems 


Forms system for chapters 7, 11, 13 
Complete incorporation forms 
Complete divorce forms 

Basic wills, powers of attorney set 


Complete forms system for vehicle, 
product liability, professional negligence, 
slip/fall cases 


Client/matter management system 
PLUS We'll customize your systems for an additional charge 


Menu-driven—no extra 
* Operates on WordPerfect 4.1 or later 
* OneTime Entry™ of repetitive data 


Used by sole practitioners and megafirms alike 


Phone support available 
We're already the support for ABA Economics of Law Practice Section’s 
new Automating Document Production With WordPerfect Macros 


Systems $99.95 ea. (sugg. ret. $249.95). 


WordPerfect is a registered trademark of WordPerfect Corporation. 
Authorized WordPerfect dealer 


CORPORATION 


TO ORDER CALL: 
(619) 485-5570 


™ 


11545 West Bernardo Court 


Suite 202 


San Diego, CA 92127 


THE FLORIDA BAR JOURNAL/FEBRUARY 1989 39 


FBJ-11-88 


results in the wide open spaces of western 
states. Your statute, moreover, wisely 
avoids reaching every operation of state 
government, recognizing that some admin- 
istrative trials are necessarily on a mass 
production basis, as are, for example, con- 
tested unemployment compensation pro- 
ceedings. In the federal realm far too many 
persons, including ALJ’s, seemingly equate 
elaborate formality with fairness; proce- 
dures that make for being deliberate (that 
is, slow) are too readily confused with pro- 
cedures that make for being deliberative 
(that is, carefully considering an exercise of 
judgment). 

We lawyers must constantly remind our- 

selves that fairness may at times compete 
not simply with unfairness, but, rather, 
with other fairnesses. 
A protracted proceeding may assure that an in- 
justice is avoided as to a party, but the very 
fact of protraction may cause an injustice to an- 
other. “Stopping the government in its tracks” 
would be a furtherance of fairness if the gov- 
ernmental tracks always went in the wrong 
direction; but fairness is not a likely product 
of governmental immobilization unless one ac- 
cepts as undiluted wisdom for this day and age 
the proposition that that government is best 
which governs least.’ 


We who are concerned with improving 
law administration are unlikely to complete 
our work within the next week or two. You 
in Florida have seemed to me, a distant ob- 
server, to be elements of our profession 
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most free of nostalgia for a past that never 
was and most determined to better the 
roads toward justice in all its many forms. 
Good luck to you in that endeavor.0 


' See, e.g., Judge Marvin E. Frankel’s Par- 
tisan Justice (1980) and his earlier The Search 
for Truth, 123 U. Pa. L. Rev. 1034 (1975). 
Searching for truth in the courtroom, Judge 
Frankel asserted, “fails too much of the time” 
because “our adversary system rates truth far 
too low among the values that institutions of 
justice are meant to serve.” 

2 Atty. General’s Committee on Admin. Pro- 
cedure, Monograph No. 10, “Administration of 
the Grain Standards Act,” Sen. Doc. No. 186, 
76th Cong. 3d Sess., part 7, at 17 (1940). 

3 Almost a half century ago a distinguished 
body of lawyers concluded: “The soundest pro- 
cedure in cases of this type is that which 
recognizes the reality that the inspection or test 
is and must be the decisive element. Once that 
is recognized, the improvement of procedure is 
in the direction of protecting the making of the 
inspection or test itself, and constantly checking 
the skill and integrity of the inspector.... Pro- 
tection, in cases such as these, can be afforded 
by a right to reexamination or reinspection by 
another and more experienced inspector, far 
more than by any right to a formal hearing be- 
fore an official who must merely listen to 
testimony. Further, it is essential that the in- 
spectors shall not only be carefully chosen but 
that their work shall be constantly appraised by 
their superiors.” REPORT OF THE ATTORNEY GEN- 
ERAL'’S COMMITTEE ON ADMINISTRATIVE PROCE- 
DurE 35, Sen. Doc. No. 8, 77th Cong. Ist Sess. 
(1941). 

But cf. Fla. Admin. Proc. Act §120.60, which 
in general mandates a trial-type hearing as of 
right if a disappointed applicant for a license 
asks for one after denial of the application. The 
statute seemingly makes no differentiation be- 
tween issues as to which testimony and argu- 
ment may be useful (e.g., “good moral charac- 
ter,” quality of past experience, financial 
responsibility) and those as to which direct physi- 
cal observation may be decisive (e.g., ability to 
operate equipment, state of applicant’s health, 
premises’ physical conformity with licensing re- 
quirements). And see W. Alford, Administrative 
Procedure Act, 48 Fra. B. J. 683, 685 (1974), 
predicting an increased number of licensing con- 
tests and “a significant amount of intervention” 
by those whose “substantial interests” might be 
affected by another’s license issuance or 
renewal. 

‘Especially when questions of a technical 
character loom large, negotiatory procedures 
have been advantageous. Consider, for exam- 
ple, gaining approval of a proposed construc- 
tion of a dam or of a novel aircraft design or 
of a waste disposal operation. Providing the 
means of conferring is probably more useful to 
all concerned than would be recourse to a for- 
mal hearing to overcome doubts the proposal 
had generated. The Securities and Exchange 
Commission’s experience with registration state- 
ments is confirmatory. When shortcomings in 
the original filing of statements related to issu- 
ance of new securities are believed to exist, they 
are identified by a letter to the intended regis- 
trants; this leads to discussion, clarification, and 
in the vast majority of instances to agreement 
about what, if anything, needs to be added to 
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achieve SEC approval. Formal proceedings 
have been rare. Compare F ia. Stat. 
§120.57(3)(1987). 

5 Compare Devine v. White, 697 F. 2d 421, 
436 (App. D.C. 1983), concerning efforts to ob- 
tain plenary judicial review of labor-manage- 
ment arbitrators’ awards: “If arbitration be- 
comes simply another level of decisionmaking, 
subject to judicial review on the merits, arbitra- 
tors may begin to decide cases and write 
opinions in such a way as to insulate their 
awards against judicial reversal.... Such a shift 
from the arbitral model, in which decisionmak- 
ers are free to focus solely on the case before 
them rather than on the case as it might appear 
to an appellate court, to the administrative 
model, in which decision makers are often con- 
cerned primarily with building a record for 
review, would substantially undercut the ability 
of arbitrators successfully to resolve disputes aris- 
ing out of the employment relationship.” 

6 See Fra. Stat. §120.53(6) (1987) and 
F.A.C. Ch. 28- 8. 

7 Preface to GELLHORN, BysE & STRAUSS, 
ADMINISTRATIVE Law, at xxi-xxii (6th Ed. 1974). 


Addendum to 
Paternity Article 


The article “Paternity: Status of the 
Law in Florida,” by Patricia J. 
Riesenburger, appeared in the Family 
Law column in the November 1988 is- 
sue of The Florida Bar Journal. The 
author would like readers to take note 
that subsequent to the submission of 
the article for publication, Florida Stat- 
ute Section 48.193 was amended to ex- 
pand Florida’s long arm jurisdiction. 
Specifically, the statute now provides 
as follows: 


48.193 Acts Subjecting Person To Juris- 
diction Of Courts Of State 


(h)With respect to a proceeding for 
paternity, engaging in the act of 
sexual intercourse within this state 


with respect to which a child may 
have been conceived. 


Accordingly, although consensual 
sex has not been deemed a tort for ju- 
risdictional purposes, jurisdiction will 
nevertheless rest in Florida when it ap- 
pears that a child is the “byproduct” 
of such consensual sex. Hence, the con- 
troversy afforded by the H.R.S. v. 
Wright case series! has been settled 
and a Floridian seeking to establish a 
paternity case will now be able to 
bring suit in her home state with rela- 
tive ease. 


' Florida Department of H.R.S. v. 
Wright, 489 So.2d 1148 (Fla. 2d D.C.A. 
1986), aff'd, 522 So.2d 838 (Fla. 1988). 
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We are getting married because we love each 
other, not because of what we can financially 
gain from each other or what is afforded by law 
to each of us by virtue of our marriage. We do 
not wish to take anything from the other except 
that which each of us desires to give to the 
other. 

It is our intention that the terms of this pre- 
marital agreement shall supersede the laws 
afforded us. Except as provided for in this agree- 
ment, we specifically renounce any right that 
we may have that is provided to us by law. 

[Introduction to premarital agreement not 

challenged by parties during subsequent dis- 

solution] 


arriages do not last forever. 
They are terminated either by 
death or by divorce, and it is 
more likely that a marriage 
will end in divorce.! Once divorced, an in- 
dividual will probably marry again.? Per- 
sons entering into second marriages often 
want to preserve their property and income 
for themselves or their children by previ- 
ous marriages. Having previously been 
divorced and remembering its financial 
sting, individuals often wish to protect them- 
selves from the unknown financial and 
other consequences imposed by law if they 
again divorce. Such couples in increasing 
numbers are turning to lawyers to help 
them draft enforceable premarital agree- 
ments. Courts often proclaim that premari- 
tal contracts contemplating divorce pro- 
mote marital harmony and are favored by 
the law;3 however, courts have adopted strin- 
gent legal criteria for enforcement, which 
discourages lawyers and parties from draft- 
ing and entering into such agreements. 
Courts’ adoption of stringent legal crite- 
ria for enforcement of premarital contracts 
is in part due to clashing policies. The tra- 
ditional policy views the state as a third 
party in a marriage whose presence is nec- 
essary to ensure that the duties of marital 
partners are met.4 The more modern policy 
views marriage as a partnership and a civil 
contract in which husband and wife stand 
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equal in the eyes of the law and are free to 
contract with each other.5 When presented 
with a premarital agreement in a dissolu- 
tion proceeding, a court must view the 
agreement as any other contract which gov- 
erns the private affairs of citizens and yet 
as a contract which governs the important 
social institution of family life. 

In addition to reconciling conflicting le- 
gal policies, a trial judge may have personal 
beliefs which can lead to an avoidance of 
a challenged agreement. At least one legal 
commentator has stated that some trial 
judges believe premarital agreements in- 
fringe on their judicial discretion, promote 
divorce, and are contrary to idealistic no- 
tions of romantic love. The present legal 
test of enforceability of premarital con- 
tracts makes it easy for judges who find 


such agreements odious to set them aside 
without committing reversible error. 

Since judicial enforcement under the ap- 
pellate decisions has been scarce in most 
instances, lawyers who draft premarital con- 
tracts are faced with a delicate task. They 
must advise their clients of the possibility 
that the agreement may not be enforced if 
challenged but also must point out that 
most parties entering into such agreements 
do not challenge their provisions upon sub- 
sequent dissolution. The result of such 
mixed advice is that parties may not give 
their agreements careful thought in the draft- 
ing process, may not adhere to the agree- 
ments during marriage or modify them 
when necessary, or may be discouraged 
from entering into premarital agreements 
at all. 

In Posner v. Posner, 233 So.2d 381 (Fla. 
1970), the Florida Supreme Court led the 
country in recognizing the enforceability of 
premarital agreements made in contempla- 
tion of divorce.’ Posner's stringent legal 
criteria for validity and the resulting uncer- 
tainty of whether premarital agreements 
will be enforced call into question whether 
it is time to modify the Florida law regard- 
ing premarital contracts. 

Before 1970, Florida and the majority of 
courts in the United States refused to en- 
force premarital agreements because of a 
widespread policy against such agreements. 
Courts adopted a per se rule against en- 
forcement of premarital contract by hy- 
pothesizing that a husband could easily 
abandon a wife and be relieved of his obli- 
gation to support her.’ Such agreements 
were seen as providing little incentive for 
the husband to stay in the marriage.? With 
the increased divorce rate and the introduc- 
tion of no-fault dissolution of marriage, the 
widespread belief that premarital agree- 
ments promoted misconduct and subse- 
quent divorce was no longer valid.!° Courts 
were forced to review their policy of abso- 
lutely avoiding premarital agreements. 
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Standard for Enforcement of 
Premarital Agreements 

Del Vecchio v. Del Vecchio, 143 So.2d 
17 (Fla. 1962), recognized the validity of 
premarital agreements made in contempla- 
tion of death. Recognizing there was no 
logical reason for allowing premarital pro- 
visions which contemplate death while 
avoiding provisions which contemplate di- 
vorce, the Florida Supreme Court, eight 
years later in Posner, applied Del Vecchio 
to a premarital agreement made in contem- 
plation of divorce. In Casto v. Casto, 508 
So.2d 330 (Fla. 1987), the Supreme Court 
clarified the test set out in Del Vecchio to 
determine the validity of permarital 
agreements. 

Under the Casto test, a spouse may chal- 
lenge a premarital agreement on two 
grounds: 

(1) That the agreement was reached un- 
der fraud, deceit, duress, coercion, misrep- 
resentation, or overreaching; or 

(2) That the agreement is unreasonable 
or unfair, given the circumstances of the 
parties. 

Under the second test, once the agree- 
ment is established as unfair, a presumption 
arises that there was either concealment by 
the defending spouse or a presumed lack 
of knowledge by the challenging spouse of 
the defending spouse’s finances at the time 
of the execution of the agreement. The bur- 
den then shifts to the defending spouse, 
who may rebut the presumption by show- 
ing that there was either a full disclosure 
to the challenging spouse before the agree- 
ment was entered into or that the challeng- 
ing spouse had a general, approximate 
knowledge of the character and extent of 
the property in question sufficient to ob- 
tain a value by reasonable means, as well 
as a general knowledge of the income of 
the parties. If the challenging spouse was 
prejudiced by the lack of information, then 
the agreement must be modified or set 
aside.!! 


The Standard of Unfairness: 
The Confidential Relationship 
Because of its subjective nature, the fair- 
ness standard of the Del Vecchio/ Posner/ 
Casto test makes enforceability of premari- 
tal contracts unpredictable.'!2 To ensure a 
finding of fairness in the event of a divorce, 
the wealthier party should agree to transfer 
a certain amount of money or property to 
his or her fiance if they divorce.!3 Some 
commentators have referred to such a pro- 
vision as a purchase.'4 Without such provi- 
sions, courts faced with determining the 
validity of premarital agreements will likely 


find a majority of the agreements con- 
templating divorce unfair since most par- 
ties entering premarital agreements do so 
to avoid application of laws regarding 
equitable distribution, support, and other 
equitable principles applied in dissolution 
cases. !5 

The standard of unfairness-or unreason- 
ableness is generally applied to contracts 
involving confidential relationships.'® It is 
rarely applied to contracts in the market- 
place in which it is thought that the judici- 
ary should not interfere with imbalances in 
the distribution of wealth created by par- 
ties in their private contracts.'7 Indeed, the 
Del Vecchio court defined the relationship 
of those about to marry as one of trust and 
confidence. 

The characterization of the relationship 
between engaged parties as confidential 
seems to have originated in courts’ attempts 
to protect economically dependent females. 
The underlying thought was that women 
were overcome with emotion before their 
wedding and were particularly susceptible 
to being cheated out of any property rights 


AUTHORS 


SALFI CASSADY 


Dominick J. Salfi, as former circuit 
judge, 1970-1987, served exclusively in 
the family division (1978-81) and cur- 
rently has a law firm in Altamonte 
Springs, concentrating in family mat- 
ters. As circuit judge, he was involved 
in the passage of the shared parenting 
statute, the 1978 Juvenile Justice Act 
and implementing the use of mediation 
in family court matters. 

Virginia Cassady is in practice with 
Dominick Salfi in Altamonte Springs, 
and is involved primarily in the area of 
family law. Ms. Cassady received her 
J.D. with honors from the University of 
Florida. She has been a member of The 
Florida Bar since 1985. 

This column is submitted on behalf 
of the Family Law Section, Donald J. 
Sasser, chairman, and Meredith Cohen, 
editor. 


42 THE FLORIDA BAR JOURNAL/FEBRUARY 1989 


which they would incur as a result of their 
marriages.!? The Florida cases relating to 
the validity of premarital agreements have 
failed to articulate the reasons for continu- 
ing to characterize engaged couples’ rela- 
tionships as confidential, leaving one to 
conclude that their continued goal is to pro- 
tect infatuated women from domineering 
fiances. Hence, prospective spouses do not 
stand as equals in the eyes of the law. 


Presumptions and 
Burden Shifting 

Under the Del Vecchio/ Posner/Casto 
standard of enforceability, if a court finds 
a premarital contract unfair or unreason- 
able, the party seeking enforcement has the 
burden of going forward with the evidence 
to overcome the presumption of conceal- 
ment or lack of knowledge by the other 
spouse of his or her finances at the time 
the contract was executed. The party seek- 
ing enforcement who is unable to produce 
sufficient evidence of full disclosure or gen- 
eral knowledge will likely lose the case. 
Even if that party rebuts the presumption, 
the presumed fact still has inferential value. 
If the court believes the testimony of the 
defending spouse is false, it may find for 
the challenging spouse based on the unfair- 
ness of the agreement.?! 

Presumptions and allocations of the bur- 
den of proof are legal vehicles which are 
used for different reasons. They may be 
used when one party has superior access 
to proof. A bailee, for instance, bears the 
burden of producing evidence regarding the 
whereabouts of the bailor’s missing prop- 
erty since the bailee is in the best position 
to know the property’s location.22 Presump- 
tions and allocations of the burden of proof 
are also used to further desired economic 
or social policies or simply for conven- 
ience.23 The Florida cases setting forth the 
test for enforceability of premarital agree- 
ments have failed to articulate the reason 
for allocating the production burden to the 
defending spouse who desires to have the 
agreement enforced. 


Uniform Premarital 
Agreement Act 

The Uniform Premarital Agreement 
ACT (UPAA), endorsed by the American 
Bar Association in 1983,24 was drafted to 
provide certainty and uniformity in enforce- 
ment of agreements. The increasing num- 
ber of remarriages, the movement away 
from traditional roles of husband and wife, 
and the increased mobility in the United 
States make the act desirable. The commis- 
sioners on uniform state laws hope the 
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UPAA will reduce courts’ tendency to re- 
act to various fact situations in an impul- 
sive way.2> Section 6 of the UPAA is the 
nucleus of the act.?6 

Under the UPAA the party trying to 
avoid an agreement has the burden of 
proof.2”? The party has two avenues for 
avoiding the agreement. The spouse may 
avoid the contract by proving it was not 
executed voluntarily; or the party can avoid 
by proving the contract was unconscion- 
able when executed and that he or she was 
not provided a reasonable financial disclo- 
sure, did not have adequate knowledge, 
and did not voluntarily waive, in writing, 
the right to disclosure.28 The standard of 
unconscionability is that which is used in 
commercial law to protect against oppres- 
sion, one-sidedness, or unfair surprise.? 
The issue of unconscionability is to be de- 
cided as a matter of law. 

At first glance, the doctrines of unfair- 
ness and unconscionability appear similar. 
“Unconscionability” has not been specifi- 
cally defined by any statute, and judges 
have a significant amount of discretion.*° 
The lack of definition, like that of “unfair- 
ness,” can promote uncertainty and invite 
personal biases of the finders of fact. How- 
ever, enough information has been given 
in the comments of the Uniform Commer- 
cial Code, specifically UCC 2-302, and the 
case law in commercial contract cases to 
suggest an analytical framework for uncon- 
scionability as it would apply to premarital 
agreements.?! 

A party attempting to avoid an agree- 
ment because of unconscionability must 
prove the agreement is both substantively 
and procedurally unconscionable. Proce- 
dural unconscionability encompasses unfair 
surprise, oppression, and absence of mean- 
ingful choice in the bargaining process. 
Even when there is unfair surprise, oppres- 
sion, or lack of meaningful choice, the 
contract must also be substantively uncon- 
scionable; that is, the terms must not be 
harsh or unfair.32 It was the belief of the 
commissioners on uniform state laws that 
if disclosure is made and a premarital agree- 
ment is entered into voluntarily, there 
would be very few instances in which an 
agreement could not be enforced. In other 
words, when there is waiver, disclosure, or 
knowledge, inherently, there is no uncon- 
scionability.>3 Generally under a doctrine 
of unconscionability the party seeking avoid- 
ance of a premarital agreement must prove 
more than that the terms are unfair. 

The Supreme Court of Florida in the 
Casto case appears to support the UPAA 
and its friendliness toward premarital agree- 


ments. Justice Overton stated: “A bad fiscal 
bargain that appears unreasonable can be 
knowledgeably entered into for reasons 
other than insufficient knowledge of assets 
and income.... If an agreement that is 
unreasonable is freely entered into, it is 
enforceable.”34 

Casto at 334. 

Since 1970, when Posner was decided, 
there has been a steady change in the eco- 
nomic distribution between men and 
women. Women in general are no longer 
dependent and in need of support. Equity 
can and should be flexible enough to ac- 
commodate the many roles men and 
women assume in their marital relation- 
ships. Under Posner, equity responds to 
only the traditional marital arrangement 
and fails to respond adequately to modern 
forms of marriages. The UPAA’s test of en- 


Under Posner, equity 
responds to only the 
traditional marital 
arrangement and fails 


to respond adequately 
to modern forms 
of marriages 


forceability more accurately ensures flexi- 
bility, protection, and enforcement of well- 
meant contracts. The requirement of dis- 
closure, knowledge, and waiver distinguish 
premarital agreements from commercial con- 
tracts in which parties deal at arms’ length. 

Parties entering marriages face much un- 
certainty, and many want to know what 
the economic outcome of a possible divorce 
will be. The present test of enforceability 
of premarital agreements in Florida fails to 
give couples about to enter marriages a suf- 
ficient amount of certainty and may tend 
actually to discourage marriage. Judicial or 
legislative adoption of the enforcement pro- 
visions of the UPAA will give prospective 
marital partners the certainty and peace of 
mind they want and will encourage couples 
to enter into marital relationships. 


This premarital agreement is a contract of love. 
Each of us believes that by openly discussing 
our fears and beliefs, we are solidifying our com- 
mitment and love for each other and are setting 
a pattern of open communication which will 
stay with us for the duration of our married 
lives. 

Even though we do not intend, and do not 


want, to dissolve our marriage, we recognize 
that the possibility of dissolution is a reality. 
In the event we must end our marriage, it is 
our intention that our lives after dissolution will 
be governed by the terms of this agreement 
rather than by any terms dictated to us by any 
third party. With these vows we knowingly and 
voluntarily enter into this agreement and expect 
this agreement to be honored in the future by 
whomever may be called upon to decide its ef- 
fect and meaning. 0 

[Conclusion to premarital agreement not 

challenged by parties during subsequent 

dissolution] 


' See Prefatory Note to Unif. Marital Prop. 
Act, 9A U.L.A. (1987). 

2 L. Haem, Divorce REFORM 187 (1980). 

3 Del Vecchio v. Del Vecchio, 143 So.2d 17, 
20 (Fla. 1962). 

4 Posner v. Posner, 233 So.2d 381, 383 (Fla. 1970). 

5 Gates v. Foley, 247 So.2d 40, 44 (Fla. 
1971); Ponder v. Graham, 4 Fla. 23, 44 (1851). 
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CRIMINAL LAW 


Bail Bond Estreatures 


ooner or later every lawyer prac- 
ticing in criminal law is con- 
fronted with issues concerning 
the law of bail bond forfeitures. 
The purpose of this article is to provide a 
practical guide to assist criminal defense at- 
torneys and state attorneys with the most 
common issues that arise in this area of the 
practice. 

There are three distinct stages in the es- 
treature of a bail bond: The forfeiture stage, 
governed by F.S. §903.26; the final judg- 
ment stage governed by F.S. §903.27; and 
the remission stage, governed by F-.S. 
§903.28. Each stage of the estreature has 
its own substantive and procedural 
requirements. 

When the criminal defendant fails to ap- 
pear as required, the clerk of the court 
automatically enters a forfeiture of the bail 
bond.' During the 35 days following the 
forfeiture, the criminal court can consider 
motions by the surety to set aside the for- 
feiture on the grounds that the criminal 
defendant was surrendered or for other rea- 
sons.? In the alternative, during that time, 
the surety can pay the bond, and thereby 
obtain the right of remission. Under remis- 
sion, part of the bond will be returned if 
the criminal defendant is captured within 
two years.’ Either of these actions, having 
the court set aside the forfeiture or paying 
the bond, will prevent the entry of a final 
judgment. If neither action is taken with 
35 days, however, the clerk automatically 
estreates the bond to the civil court and a 
final judgment on the forfeiture is entered.4 

It should be noted that the forfeiture 
stage and the remission stage occur only 
in the criminal court that entered the for- 
feiture. Once a final judgment is entered, 
however, jurisdiction changes, and only the 
civil court that entered the final judgment 
has jurisdiction over the estreature.° 


Forfeiture of the Bail Bond 
“Any appearance by the defendant later 
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than the required day constitutes forfeiture 
of the bond, and the court shall not pre- 
clude entry of such forfeiture by the clerk.” 
After the bond has been forfeited, however, 
the criminal court continues to have juris- 
diction for 35 days from the date of the 
forfeiture to set aside the forfeiture.’ There 
are eight reasons that are most commonly 
given to justify setting aside a forfeiture. 

@ Lack of Preforfeiture Notice. Section 
903.26(1)(b) states that a bond shall not be 
forfeited unless the clerk of the court gives 
notice to the surety at least 72 hours before 
the required appearance of the criminal de- 
fendant. The courts have repeatedly held 
that preforfeiture notice is an absolute pre- 
requisite to forfeiting a bond.’ The only 
exceptions to this requirement are that (1) 
“Notice shall not be necessary if the time 
for appearance is within 72 hours from the 
time of arrest, or if the time is stated on 
the bond,’ and (2) no notice is necessary 
for a continuance of less than 72 hours.!° 
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Not only must the notice be timely pro- 
vided, but the contents of the notice must 
alert the surety that the court expects the 
criminal defendant to be produced on a spe- 
cific day. Thus, mere general notice that a 
hearing concerning the bond will occur at 
a particular time will not satisfy the prefor- 
feiture notice requirement of the statute.!! 
The statute does not require that notice be 
in writing. !2 

An important issue exists concerning the 
remedy for the failure to provide preforfei- 
ture notice. Failure to provide preforfeiture 
notice entitles the surety to have a forfei- 
ture vacated, but does not entitle the surety 
to have the bond discharged unless the 
surety proves by competent evidence that 
it was prejudiced by the clerk’s failure to 
comply with the notice.!3 “{Tjhe burden, 
however, is clearly upon the surety to prove 
such prejudice by competent evidence.” Fur- 
thermore, “mere passage of time does not 
establish such prejudice. . . .”!4 
@ Lack of Postforfeiture Notice. Section 
903.26(2)(a) requires the clerk, within five 
days after a forfeiture, to send notice to the 
surety that a forfeiture has been entered. 
Unlike the requirements of preforfeiture no- 
tice, which has been strictly construed, the 
requirement of postforfeiture notice is “di- 
rectory only” and “is definitely not a pre- 
requisite to forfeiture.”!5 The appellate 
courts are in agreement that the mere fail- 
ure to issue postforfeiture notice is not 
grounds to set aside a forfeiture, unless the 
surety demonstrates specific prejudice aris- 
ing from the facts of a particular case.!6 
At least one court has expressed doubt that 
any such prejudice could be shown since 
“the written notice of forfeiture at best ad- 
vises a surety of that which it should be 
deemed to constructively know.”!7 
@ Surrender Within 35 Days. If the surety 
fails to produce the criminal defendant on 
the date that it was noticed to do so, the 
bond is breached and should be forfeited. 
Section 903.26(2)(b) specifically states that 
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“[aJny appearance by the defendant later 
than the required day constitutes forfeiture 
of the bond, and the court shall not pre- 
clude entry of such forfeiture by the clerk.” 
Section 903.26(5)(c), however, states that 
the court “may” set aside a forfeiture based 
upon a timely surrender. The requirements 
for setting aside a forfeiture under this sec- 
tion are (1) a surrender, (2) within 35 days 
of the forfeiture, and (3) proof that the de- 
lay has not thwarted the prosecution. !® 

Even after a timely surrender, the court 

has the discretion to grant or deny the mo- 
tion to set aside. Under a predecessor 
statute, the Supreme Court of Florida held 
that the court did not abuse its discretion 
in refusing to set aside a forfeiture when 
the criminal defendant was surrendered 10 
days after the forfeiture.!9 In a more recent 
opinion, however, the First. District held 
that when a surrender has occurred within 
35 days and the parties have stipulated that 
the delay had not thwarted the prosecution, 
it was an abuse of discretion to refuse to 
set aside the forfeiture, “unless the trial 
judge can articulate some further reason for 
denying discharge of this case.” 
@ Accused Incarcerated, Hospitalized, or 
Deceased at Required Time of Appearance. 
Section 903.26(5) [emphasis added] also ex- 
pressly allows the criminal court to set 
aside a forfeiture within 35 days of the for- 
feiture upon “a determination that, at the 
time of the required appearance, the defen- 
dant was adjudicated insane and confined 
in an institution or hospital or was con- 
fined in a jail or prison. .. .” 

While a forfeiture may be set aside in 
these circumstances, the bond should be 
kept intact and not discharged. Thus, the 
surety remains liable to produce the. crimi- 
nal defendant when the criminal defendant 
is no longer detained. Also, a forfeiture 
should not be set aside if the criminal de- 
fendant flees the jurisdiction and is arrested 
for a different offense after the date of the 
defendant’s required appearance.! Simi- 
larly, the death of the criminal defendant 
is a basis to set aside a forfeiture and dis- 
charge a surety, but only if the death 
occurred prior to the time of the required 
appearance.22 
@ Extradition. Sureties will often attempt 
to “surrender” the defendant by locating the 
accused in another jurisdiction and invit- 
ing the state to extradite. But these actions 
are not a sufficient basis to set aside a for- 
feiture. The leading case on extradition 
held: 


The purpose of a bail bond is to have the prin- 
cipal appear at a prescribed time. The fact that 
his presence may subsequently be obtained 


through extradition cannot eliminate the preju- 
dice to the state which must be presumed as a 
result of the-delay in bringing him to trial. Since 
the surety failed to perform its obligation, it 
must be held liable upon its undertaking.”® 


@ Interference with Surety’s Custody. Un- 
der the bond contract, the criminal defen- 
dant is released into the custody of the 
surety. Any interference with the surety’s 
technical custody is a breach of the bond 
contract. For example, the criminal defen- 
dant’s arrest by the state on the same 
charges for which the defendant was 
bonded out is a direct interference with the 
bondsman’s custody which operates to dis- 
charge the surety.24 

@ Adjudication. Section 903.21 states that 
“[{aJn adjudication of guilt or innocence of 
the defendant shall satisfy the conditions 
of the bond.” A plea of guilty, no contest, 
or entry of a verdict, without an adjudica- 
tion, however, does not meet the terms of 


Any interference 
with the surety’s 
technical custody is 
a breach of the 
bond contract 


this section. As one court has explained, 


Were the surety to be discharged before an ad- 
judication of guilt, such would create a hiatus 
in that it would create a period of time after 
guilty verdict or guilty plea and before adjudi- 
cation of guilt (a judgment of conviction) in 
which a person charged with a crime would be 
entitled to bail as a matter of right but whose 
bond had been automatically discharged 
previously. 

®@Change in Criminal Charges. The surety’s 
risk cannot be expanded beyond that 
agreed to in the bond. Accordingly, 
“{w]here the criminal charges are substan- 
tially changed from the charges on which 
the bail bond was originally written, the 
surety is no longer obligated under the 
bond contract.”26 Thus, if the bond refers 
to second degree murder and the state sub- 
sequently changes the charge to first degree 
murder, the surety is relieved of all respon- 
sibility under the bond.” But if the charge 
of attempting to utter a forged instrument 
is changed to uttering a forged instrument, 
the surety is still liable since there is little 
real distinction between these charges.”8 In 
addition, the unilateral filing by the state 
of new information, which merely recast 


the offenses already alleged, does not result 
in the discharge of the bonds.” 

The above-listed principles are the rea- 
sons most often given for setting aside a 
forfeiture. Another important issue that 
arises at the forfeiture stage concerns ex- 
tensions of time. As a matter of general 
law, courts are assumed to have the author- 
ity to stay the proceedings before them. 
To date, there are no. appellate cases dis- 
cussing the criminal court’s ability to grant 
extensions of time which delay the entry 
of judgment beyond the 35 days established 
by §903.26. 

Such extension, however, should not be 
favored. The bail-bond statutes establish a 
specific timetable for the different stages of 
the estreature process. This statutory time- 
table is disrupted by any extensions. In 
addition, §903.28, the remission statute, es- 
tablishes a method that the bondsman can 
use to receive what is in effect a two-year 
extension of time to surrender the defen- 
dant if the bondsman pays the forfeiture 
prior to the entry of final judgment.3! This 
statutory incentive is destroyed if the bonds- 
man is granted an extension without being 
required to pay the bond. Significantly, 
§903.26(7) states that “[t]he payment by a 
surety of a forfeiture under the provisions 
of this law shall have the same effect on 
the bond as payment of a judgment.” The 
timely payment of a judgment has the ef- 
fect of staying the collection of a judgment 
until any pending motions to vacate the 
judgment are heard. Accordingly, motions 
for extensions of time under §903.26 
should be granted, if at all, only upon the 
condition that the surety pay the amount 
of the forfeiture to the clerk. 


Final Judgment 

If the forfeiture is not set aside by the 
criminal court or paid by the surety within 
35 days of entry of the forfeiture, the clerk 
of the court is required by statute to trans- 
fer the forfeiture to the civil court and enter 
a final judgment on the forfeiture.32 This 
transfer from the criminal court to the civil 
court is the estreature of the bond.*3 

Section 903.27 provides a specific and ex- 
traordinary procedure for the civil court to 
review the legality of the entry of a final 
judgment of a bail bond forfeiture. Under 
the normal rules of civil procedure, a party 
has only 10 days to move to rehear the en- 
try of a final judgment.*4 Under §903.27, 
however, a surety has 60 days from the date 
that notice of the judgment was issued to 
file a motion to stay or set aside a final 
judgment.35 

Two procedural points should be kept in 
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mind concerning motions to stay or set 
aside a final judgment pursuant to §903.27. 
First, the time limit is jurisdictional: 
Surety’s failure to file within 60 days de- 
prives the court of jurisdiction to consider 
the motion.* Second, as specifically stated 
in §903.27(5), “[iJt shall be a condition of 
any such motion and of any order to stay 
the judgment that the surety pay the 
amount of the judgment to the clerk, which 
amount shall be held in escrow. .. .” 

The statute also provides that “(t]he fil- 
ing of such motion, when accompanied by 
the required escrow deposit, shall act as an 
automatic stay of further proceedings, in- 
cluding execution, until the motion has 
been heard and a decision has been ren- 
dered by the court.2” 

Concerning the substance of a §903.27 
motion, a final judgment can be set aside 
only for the reasons that the underlying for- 
feiture could be set aside.38 

In addition to the §903.27 motion, the 
surety can seek relief from the judgment pur- 
suant to Fla.R.C.P. 1.540. Rule 1.540 
provides that a final judgment can be set 
aside upon a showing of newly discovered 
evidence, fraud, mistake, or excusable ne- 
glect, etc. One appellate court opinion 
suggests that a motion to set aside a final 
judgment pursuant to 1.540 can be based 
upon any ground that could have been 
raised in a timely §903.27 motion to set 
aside a judgment.*? The better rule, how- 
ever, is that the application of Rule 1.540 
is more limited. 

Outside the area of estreatures, it is well 
established that Rule 1.540 is not available 
to review matters, such as alleged judicial 
error, that could have been raised in a 


timely motion to rehear or in a plenary ap- 
peal.” Accordingly, Rule 1.540 should not 
be available to review claims, such as an 
alleged timely surrender, that could have 
been raised in a timely motion to set aside 
a judgment pursuant to §903.27 or in a ple- 
nary appeal.*! To hold otherwise would 
render meaningless the two procedural re- 
quirements of §903.27 that a motion to set 
aside a final judgment on a bail bond must 
be filed within 60 days and must be accom- 
panied by payment of the bond amount 
into escrow. 


Remission 

The most frequently misunderstood pro- 
vision of the bail bond laws is §903.28 
which governs remission. Remission only 
applies if the surety pays the amount of the 
bond prior to the entry of the final judg- 
ment: “A surety which has not paid the 
forfeiture within thirty days is not author- 
ized to seek remission... Remission 
is not available when “the forfeiture was 
reduced to judgment because of the surety’s 
failure to pay the forfeiture within the pre- 
scribed time period.“ For “{oJnce the 
forfeiture has been reduced to judgment the 
applicable statutory section is that section 
concerned with the setting aside of judg- 
ment and not the section dealing with 
remission.”™4 

The theory behind this requirement of 
prompt payment is that if the surety pays 
the bond prior to entry of the final judg- 
ment, there is no breach of the bond 
contract since the contract binds the surety 
to either produce the criminal defendant or 
pay the bond. The policy behind this re- 
quirement is clearly to reward the surety 


for a prompt payment: If the surety pays 
promptly, he obtains, in effect, a two-year 
extension of time to surrender the criminal 
defendant. 

Once it is determined that the surety has 
paid prior to entry of final judgment and 
thereby obtained the right to remission, the 
application of this section is fairly simple. 
The capture of the criminal defendant must 
occur within two years; the surety must 
either effect the capture itself, or, if the cap- 
ture must be made by some other entity, 
the surety must show that it made substan- 
tial efforts to locate the defendant; and 
finally, it must be shown that the delay did 
not thwart the prosecution.‘ If these con- 
ditions are met, the court “may” remit to 
the surety all or part of its bond based 
upon how long it took to return the crimi- 
nal defendant to the custody of the court.“ 


Enforcing Bail Bond 
Judgments 

The proceeds of bail bond estreatures are 
paid into the fine and forfeiture fund of the 
county in which the prosecution was com- 
menced. This fund is dedicated to under- 
write the cost of the county’s criminal 
justice system.47 

Ch. 903 provides for an extraordinary 
method of enforcing bail bond judgments. 
If a bail bond judgment is entered against 
an insurance company and remains unpaid 
for 75 days, the company must stop writ- 
ing bail bond policies within Florida, and 
the local jail officials are forbidden from 
accepting a bail bond executed for such a 
company.*® Similarly, if a bail bond judg- 
ment is entered against a bondsman‘? and 
remains unpaid for 60 days, the bondsman 
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must stop writing bonds and the local jail 
officials are forbidden from accepting bail 
bonds executed by such a bondsman. As 
previously pointed out, however, the pay- 
ment of the bond amount, which is pre- 
requisite to a motion to set aside a bail 
bond final judgment, operates as an auto- 
matic stay of these provisions, until the 
court has disposed of the motion.5'O 


' Fra. Stat. §903.26(2)(b) (1987). The estrea- 
ture statutes are constantly being amended in 
a piecemeal fashion. Care should be taken to 
note the year that the bond was written since 
the bond will be governed by the statute in ef- 
fect when it was signed. Allied Fidelity Ins. Co. 
v. State, 441 So.2d 1159 (Fla. 3d D.C.A. 1983). 

2 Fia. Stat. §903.26(5) (1987). 

3 Fia. Stat. §903.28 (1987). 

4 Fra. Stat. §903.27(1) (1987). 

5 See, e.g., State v. Burke, 335 So.2d 580 
(Fla. 3d D.C.A. 1976); State v. Public Service 
Mutual Ins., 311 So.2d 123 (Fla. 3d D.C.A. 
1975); South America Fire Ins. v. State, 270 
So.2d 374 (Fla. 3d D.C.A. 1972); Keefe v. State, 
188 So.2d 868 (Fla. 4th D.C.A. 1966). 

6 Stat. §903.26(2)(b) (1987). 

TFia. Stat. §903.26(5) (1987) (“The court 
may discharge a forfeiture within 35 
days. ...”) 

8 See, e.g., Ryan v. State, 380 So.2d 539 
(Fla. Sth D.C.A. 1980); Schaefer v. State, 369 
So.2d 443 (Fla. 3d D.C.A. 1979); Caivano v. 
State, 331 So.2d 331 (Fla. 2d D.C.A. 1976). 

9 Stat. §903.26(1)(b) (1987). 

10 Accredited Surety & Casualty Co. v. Hag- 
man, 467 So.2d 1065 (Fla. 4th D.C.A. 1985). 
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'2State v. Flint, 355 So.2d 482 (Fla. 2d 
D.C.A. 1978). 

13 Wiley v. State, 451 So.2d 916, 923 (Fla. 
Ist D.C.A. 1984). 

14 Td. 

'5 Allied Fidelity Insurance Co. v. State, 415 
So.2d 109, 111 (Fla. 3d D.C.A. 1982) [emphasis 
in original]. 

16 See, e.g., Allied Fidelity Insurance Co. v. 
State, 415 So.2d 109 (Fla. 3d D.C.A. 1982); De- 
pendable Insurance Co. v. Union County, 509 
So.2d 1228 (Fla. Ist D.C.A. 1987); Ryan v. 
State, 380 So.2d 539 (Fla. Sth D.C.A. 1980); 
Norris v. State, 386 So.2d 602 (Fla. 5th D.C.A. 
1980); Weaver v. State, 370 So.2d 1236 (Fla. 
2d D.C.A. 1979). 

"7 Allied Fidelity, 415 So.2d at 112. 

'8 FLa. Stat. §903.26(5)(c) (1987). 

'9 Crompton v. State, 78 So.2d 692, 694 (Fla. 
1955) (“If defendants released on bail could 
come in at any time during the term at their 
own convenience, plainly the work of the court 
would be disrupted. Dates for trials during the 
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but for the benefit of defendants, and the ac- 
commodation of jurors and witnesses, not to 
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Remember this from 
last year? 


understated the problem. 


We thought $750 million in lost business was bad 
enough. But the figures for 1987 are even more alarming: 
over $1.25 billion in title insurance was written without 
Florida attorneys. 

It's eminently clear from this that commercial title insur- 
ance companies would just as soon write all their business 
direct, and leave you out of the deal. 

The Fund, on the other hand, is not in business to 
write policies direct. All our business comes from attorneys. 
After all, we were created for the benefit of real estate attor- 
neys, and we've served their interests for over forty years. 

Our Million Plus program is a good example. With it, 
we are able to help Florida attorneys prosper in the highly 
competitive multi-million dollar real estate market. 

First, we reinsure at our cost. In contrast to the com- 
mercial companies, who make extra profit on the deal by 
marking up the reinsurance. Our way means a considerable 
savings to you, and one that grows with the size of the deal. 

We guarantee a 70/30 split on all Million Plus 
policies, too. Plus, we support you with a Construction 
Loan Services Program, a Lender Relations Department, 
certificates to cover liability, and more. 


For more information on The Fund and our Million 
Plus program, return the coupon. 
And the next time you start to call a commercial title 
renee company, stop and think about all they're doing 
or you. 


The Fund, think again. 


Please send me more information on The Fund and the following services: 


O Million Plus © Construction Loan Services 
Lender Relations (Developer Business 


| 
| 
| 
Name/Title | 
Firm 
| 
| 
| 
| 


Address 
State/City/Zip 


Attorneys’ Title Insurance Fund, Inc., PO. Box 628600, Orlando, FL 
32862, Attn: Marketing Services. 
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CONSUMER PROTECTION LAW 


Availability of Attorneys’ Fees 
Under Federal Consumer Statutes 


his is the second of two articles 
concerning the ability to recover 
attorneys’ fees from an adverse 
party when representing a con- 
sumer. The first article, published in the 
December 1988 Florida Bar Journal, dealt 
with a number of Florida statutes that pro- 
vide both a private right of action and a 
statutory basis for attorneys’ fees.! This ar- 
ticle discusses federal consumer statutes, 
and their Florida counterparts, which per- 
mit private enforcement and attorneys’ fees. 
Nearly all of the federal statutes discussed 
below provide for concurrent jurisdiction. 
The most well-known federal basis for 
consumer protection is the federal Con- 
sumer Credit Protection Act. It regulates 
lenders, credit reports, credit billing, credit 
opportunity, debt collection and electronic 
fund transfers. In addition, the federal Rack- 
eteer Influenced and Corrupt Organiza- 
tions Act, the federal Odometer Act, the 
Magnuson-Moss Warranty Act and the Ex- 
pedited Funds Availability Act also pro- 
vide private rights of action to consumers 
and allow for recovery of attorneys’ fees. 


Federal Consumer Credit 
Protection Act 

The federal Consumer Credit Protection 
Act includes: (A) Truth-in-Lending Act 
(regulating credit billing, credit advertising 
and consumer leases), 15 U.S.C. §§1601- 
1667(e), Regulation Z, 12 C.F.R. Part 226 
and Regulation M, 12 C.F.R. Part 213; (B) 
Fair Credit Reporting Act, 15 U.S.C. 
§§1681-1681t; (C) Equal Credit Opportu- 
nity Act, 15 U.S.C. §§1691-1691f, Regula- 
tion B, 12 C.F.R. Part 202; (D) Fair Debt 
Collection Practices Act, 15 U.S.C. §§1692- 
16920; and (E) Electronic Fund Transfer 
Act, 15 U.S.C. §§1693-1693r, Regulation 
E, 12 C.F.R. Part 205. 

In order to promote private enforcement, 
these federal statutes usually provide for re- 
covery of attorneys’ fees only to a success- 
ful consumer. In contrast, state consumer 


A common thread 
of availability of 
attorneys’ fees links 
all federal and state 
consumer 


protection statutes. 
Otherwise, they 
would provide 
hollow rights 


by Treena A. Kaye, 
Howard Marks and 

Martha A. Chapman 


protection statutes often permit the prevail- 
ing party (which may include the defen- 
dant) to recover fees. 

The criteria used for determining reason- 
able attorneys’ fees under federal statutes 
generally are based on the guidelines listed 
in Johnson v. Georgia Highway Express, 
Inc., 488 F.2d 714, 717-19 (Sth Cir. 1974). 
These factors include: (1) Time and labor 
involved; (2) novelty and difficulty of is- 
sues; (3) requisite legal skill; (4) preclusion 
of other employment; (5) customary skill; 
(6) whether fee is fixed or contingent; (7) 
time limitations imposed by the client; (8) 
results obtained; (9) nature and extent of 
professional relationship; (10) undesirabil- 
ity of the case; (11) awards in similar cases; 
(12) experience, reputation and abilities of 
attorneys. 

The U. S. Supreme Court has sanctioned 


the federal courts’ use of the Johnson fac- 
tors in Hensley v. Eckerhart, 461 U.S. 424 
(1983). The Florida Supreme Court 
adopted essentially the same criteria in Flor- 
ida Patient’s Compensation Fund v. Rowe, 
472 So.2d 1145 (Fla. 1985). 


@ Truth-in-Lending Act 


1. General Provisions and Credit Transac- 
tions 

The Truth-in-Lending Act (TILA) is the 
common name of Title I of the Consumer 
Credit Protection Act of 1968. It remains 
the landmark in consumer credit legisla- 
tion. The TILA is composed of five parts: 
(1) General provisions; (2) credit transac- 
tions; (3) credit advertising; (4) credit bill- 
ing; and (5) consumer leases. The Federal 
Reserve Board’s Regulation Z implements 
the TILA. 

The heart of the TILA is found in its 
first two chapters which establish required 
disclosures and civil liability for violations 
of the act. By providing for disclosure of 
the cost of consumer credit in a meaning- 
ful, accurate and uniform manner, the 
TILA was designed to allow consumers to 
compare available creditors and make in- 
formed choices. The original TILA disclo- 
sure requirements were severe and very 
complicated. As a result, in 1980 Congress 
enacted the TILA Simplification and Re- 
form Act. It became effective in April 1982. 
Although the new legislation substantially 
changed many of the disclosure require- 
ments, limited creditor liability for statu- 
tory penalties to specified significant 
violations and simplified creditor compli- 
ance, the TILA can still be a potent tool 
in the consumer’s arsenal. 

The TILA requires certain disclosures in 
consumer credit transactions prior to con- 
summation of the transaction when (1) 
credit is regularly offered or extended to 
consumers; (2) credit is subject to a finance 
charge or is payable in more than four 
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installments evidenced by a written agree- 
ment; and (3) the credit is primarily for per- 
sonal, family or household purposes. 

The TILA allows an individual, within 
one year of a violation of the act, to bring 
an action against a creditor, in either fed- 
eral or state court. A consumer also can 
use a violation of the act as a defense by 
seeking recoupment or setoff, even after the 
statute of limitations has run for bringing 
an affirmative action. The consumer can re- 
cover the amount of any actual damages 
and statutory damages (for specified viola- 
tions of the act) in an amount no less than 
$100 or greater than $1,000. 

The TILA also provides for class action 
consumer suits. However, recovery is lim- 
ited against the same creditor for the same 
failure to comply to the lesser of $500,000 
or one per centum of the net worth of the 
creditor. 

The most significant remedy of the TILA 
is the recovery of attorneys’ fees by a con- 
sumer in a successful action. The TILA 
does not provide attorneys’ fees for the credi- 
tor, even if successful. Congress recognized 
that the prohibitive cost of litigation would 
deter many legitimate suits. As a result, Con- 
gress placed the attorneys’ fee provision in 
the TILA to encourage private enforcement 
of the act.2 

The award of attorneys’ fees under the 
TILA is mandatory, although the court has 
discretion regarding the amount of fees to 
award. Nevertheless, courts have held that 
the award of attorneys’ fees should not be 
limited by the amount of the consumer’s 
recovery.? The TILA also provides for an 
award of attorneys’ fees on appellate pro- 
ceedings.‘ 

Another powerful tool to protect the con- 
sumer under the TILA is the rescission 
right which applies whenever there is a 
nonpurchase money security interest in a 
consumer’s residence. A consumer’s right to 
rescind the transaction may be extended be- 
yond the statutorily-required three business 
days when the creditor fails to provide 
proper notice of the right to rescind or fails 
to correctly make all material disclosures. 
Rescission voids the security interest and 
all finance charges and any other charges, 
including the creditor’s right to attorneys’ 
fees.5 If the creditor has failed to comply 
with the TILA rescission requirements, a 
consumer may institute suit up to three 
years after the date of the credit transac- 
tion to enforce the right of rescission and 
to recover costs and attorneys’ fees. 


2. Fair Credit Billing Act 
The credit billing protections contained 


in Ch. 4 of the TILA, commonly referred 
to as the Fair Credit Billing Act (FCBA), 
set up procedures for promptly correcting 
billing mistakes, for refusing to make credit 
card payments on defective goods and for 
promptly crediting payments. It generally 
applies only to purchases exceeding $50 
and to “open end” credit accounts such as 
credit cards, revolving charge accounts and 
overdraft checking. FCBA does not apply 
to loans or credit sales with a fixed payment 
schedule. 

The consumer can bring suit in federal 
or state court against a creditor who vio- 
lates any FCBA provisions for actual 
damages plus twice the amount of the fi- 
nance charge (not less than $100 or more 
than $1,000) and attorney’s fees. A con- 
sumer can recover statutory damages and 
attorneys’ fees even when no actual dam- 
ages were sustained but simply as a result 
of the creditor’s failure to disclose.® 


3. Truth-in-Leasing 

Many consumer lease transactions are 
subject to the disclosure requirements of 
Ch. 5 of the TILA, which is commonly re- 
ferred to as the Truth-in-Leasing Act. The 
recent consumer trend of leasing consumer 
goods rather than purchasing them has fo- 
cused much attention on consumer leases. 

Although pure lease transactions gener- 
ally are not protected by the typical state 
and federal law remedies, when the Truth- 
in-Leasing Act applies it requires that each 
lessee of personal property be given speci- 
fied minimum disclosures in a clear, con- 
spicuous, and meaningful manner. The 
Truth-in-Leasing Act also covers certain re- 
quired disclosures in lease advertising. For 
a good discussion of what factors are rele- 
vant to a determination of whether a 
transaction is a sale or lease, and whether 
a transaction is subject to the Uniform Com- 
mercial Code and the Magnuson-Moss 
Act, see Sellers v. Frank Griffin AMC 
Jeep, Inc., 526 So.2d 147 (Fla. Ist DCA 
1988). 

A violation of the Truth-in-Leasing Act 
gives the consumer a cause of action in fed- 
eral or state court for up to one year after 
termination of the lease. The consumer 
may seek recovery for actual damages, statu- 
tory damages, as well as costs and reason- 
able attorneys’ fees as determined by the 
court. 


© Fair Credit Reporting Act 

The Fair Credit Reporting Act (FCRA) 
regulates the activities of consumer report- 
ing agencies that prepare information on 
the credit, insurance and employment his- 
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tories of consumers and the subsequent 
“user” of the “consumer report.” The basic 
purpose of the FCRA is to ensure that con- 
sumer reporting agencies exercise their 
responsibilities with “fairness, impartiality 
and a respect for the consumer’s right to 
privacy.” An injured consumer can bring 
an action for damages based on negligent 
or willful noncompliance against any con- 
sumer reporting agency or user of informa- 
tion in state or federal court within two 
years from the time the violation occurred. 

A consumer in a successful action is en- 
titled to collect reasonable attorneys’ fees. 
A fee award is based on all time reason- 
ably spent by the attorney, and is not 
limited by the amount of damages 
awarded.’ The Johnson guidelines have 
been applied in a Fair Credit Reporting 
Act case.® 

An action for willful noncompliance 
could give rise to liability for punitive dam- 
ages.? Since the FCRA does not limit 
recovery to actual out-of-pocket expenses, 
a consumer also may recover for humili- 
ation, emotional distress, pain and anxi- 

10 

The FCRA also provides consumers 
with informal procedures to dispute the ac- 
curacy of information contained in their 
credit files. If the information is not veri- 
fied by the consumer reporting agency 
within a reasonable period, the information 
must be removed from the consumer’s file. 

The dispute procedures have given rise 
to commercial enterprises that claim they 
can improve a consumer’s credit or help the 
consumer obtain credit. Since many of 
these enterprises operate in Florida, the Flor- 
ida Legislature enacted the Credit Service 
Organizations Act, F.S. ch. 817 (1987), pt. 
III, which provides that any such enter- 
prise must post a surety bond of $10,000 
before operating in Florida. The consumer 
is entitled to a written contract that details 
services to be provided, payment terms and 
the consumer’s right to cancel. 

Any injured consumer may bring an ac- 
tion against the credit service organization, 
the surety bond or the trust account of the 
credit service organization. Recovery in- 
cludes actual damages, attorneys’ fees, costs 
and, when appropriate, punitive damages. 


@ Equal Credit Opportunity Act 

The Equal Credit Opportunity Act 
(ECOA) prohibits discrimination against 
an applicant for credit on the basis of race, 
religion, national origin, sex, marital status, 
age or because an applicant has exercised 
in good faith the applicant’s rights under 
the federal Consumer Credit Protection 


i 


Act. A creditor is required to notify a re- 
jected applicant of the reasons for rejection 
within specified time limits in order to pro- 
vide the applicant the opportunity to 
correct credit problems or challenge the 
creditor’s decision.!! An aggrieved appli- 
cant may sue in state or federal court 
within two years from the date of the vio- 
lation. A credit applicant in a successful 
action shall collect a reasonable attorneys’ 
fee. Punitive damages also may be awarded 
when the creditor has acted in reckless dis- 
regard of the applicable law.!2 

In language that parallels the ECOA, 
F.S. §725.07 prohibits discrimination 
against any person based on sex, marital 
status or race in the areas of loaning money 
and granting credit. It further provides that 
plaintiffs shall be entitled to collect com- 
pensatory and punitive damages and rea- 
sonable attorneys’ fees. 


® Fair Debt Collection Practices Act 

The purpose of the Fair Debt Collection 
Practices Act (FDCPA) is to eliminate abu- 
sive debt collection practices against con- 
sumers by professional debt collectors, 
including attorneys who regularly collect 
consumer debts for others. Examples of un- 
fair practices include using or threatening 
violence to collect a debt, implying that non- 
payment will result in arrest or communi- 
cating with the consumer by postcard. The 
11th Circuit Court of Appeals’ standard for 
determining the effect of a debt collector’s 
practice on a consumer includes “the per- 
spective of a consumer whose circum- 
stances make him or her relatively more 
susceptible to harassment, oppression or 
abuse.”!3 

Reasonable attorneys’ fees shall be 
awarded to the successful consumer al- 
though, if a court finds that an action was 
brought in bad faith or to harass, attor- 
neys’ fees may be awarded to a successful 
defendant. The FDCPA provides for con- 
current jurisdiction and a one-year statute 
of limitations. The Florida Consumer Col- 
lection Practices Act contains similar 
provisions. For discussion of the Florida 
act, see part I of this article published in 
the December 1988 issue of The Florida 
Bar Journal. 


@ Electronic Fund Transfer Act 

The Electronic Fund Transfer Act 
(EFTA) provides rights to individual con- 
sumers who are engaged in automated 
teller machine transactions, direct deposits 
or withdrawals of funds, and other elec- 
tronic fund transfers. 

The EFTA, like the FDCPA, provides 


for an award of reasonable attorneys’ fees 
to a successful consumer, concurrent juris- 
diction and a one-year statute of limita- 
tions. The EFTA differs from the FDCPA, 
however, in that a reasonable attorney’s fee 
to a successful defendant is mandated upon 
a court’s finding that an EFTA action was 
brought in bad faith or to harass. 

A similar statute, F.S. §658.65(12)(c), pro- 
vides that, if the consumer prevails, the 
defendant shall be liable for actual dam- 
ages or $500, whichever is greater, and 
reasonable attorneys’ fees. 


Federal Racketeer Influenced 
and Corrupt Organizations Act 

One strategy for dealing with consumer 
fraud is the Federal Racketeer Influenced 
and Corrupt Organizations Act (RICO), 15 
U.S.C. §§1961-1968. RICO provides for 
mandatory treble damages and attorneys’ 
fees in federal court. 

The statute has been interpreted broadly 
by the U.S. Supreme Court to apply to le- 
gitimate businesses, garden-variety fraud 
and breach of contract cases.'4 Liability 
under RICO does not require ar. organized 
crime nexus or a criminal conviction.!5 For 
example, in a case in which excessive inter- 
est was charged under a “prime rate” clause 
in a loan contract, the 11th Circuit Court 
of Appeals reinstated a RICO class action 
on the grounds that a scheme to obtain 
money by false pretenses falls within the 
scope of the statute.'6 RICO also can be 
used to challenge a creditor’s collection of 
an unlawful debt, which is defined under 
RICO as twice the enforceable interest 
rate.!7 

The Florida counterpart to a private civil 
action under RICO is the Civil Remedies 
for Criminal Practices Act, F.S. Ch. 772. 
For discussion of the Florida act, see part 
I of this article published in the December 
1988 issue of The Florida Bar Journal. 


Federal Odometer Act 

The Federal Odometer Act (FOA), 15 
U.S.C. §§1981-1991, provides a private 
right of action in state or federal court 
against any person who violates the FOA 
with an intent to defraud. Florida’s odome- 
ter tampering statute, F.S. §319.35, has no 
private right of action. 

Violations of the federal act include tam- 
pering with the odometer, failing to make 
proper disclosures and operating a vehicle 
on the street with the knowledge that the 
odometer is not working. The statute of 
limitations under the FOA is two years 
from the date on which the liability arises. 

Successful litigants are entitled to reason- 


able attorneys’ fees.'® The trend in court 
decisions is to compensate fully an attor- 
ney for the reasonable amount of hours 
spent litigating and appealing an odometer 
case, although the award may be adjusted 
by considering the amount of damages in- 
volved, the results obtained, awards in 
similar cases and the complexity of the 
case.!9 


Magnuson-Moss Warranty Act 
The Magnuson-Moss Warranty Act 
(MMWA), 15 U.S.C. §§2301-3212, regu- 
lates warranties that consumer product 
manufacturers give to consumers for prod- 
ucts manufactured after July 4, 1975, and 
authorizes the recovery of attorneys’ fees 
for violations of the MMWA, written war- 
ranties and certain Uniform Commercial 
Code implied warranties. It requires most 
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suits to be brought in state court since fed- 
eral court jurisdiction is available only 
when the amount in controversy for an in- 
dividual claim is $50,000 or more. 

The MMWA establishes minimum dis- 
closure requirements for written consumer 
product warranties. It provides a private 
cause of action for damages and other le- 
gal and equitable relief, and gives the 
consumer the right to recover costs and ex- 
penses, including attorneys’ fees based on 
actual time expended, as part of the judg- 
ment. Prior to the passage of the MMWA, 
many consumers would not hire attorneys 
to litigate warranty claims because typically 
the amount of money involved made the 
cost of litigation prohibitive. Additionally, 
most state statutes based on the Uniform 
Commercial Code do not provide for the 
recovery of attorneys’ fees.2° 

The act provides for an award of attor- 
neys’ fees unless the court in its discretion 
determines that awarding of fees would not 
be appropriate.2! Numerous courts have al- 
lowed recovery of attorneys’ fees, and 
generally, any plaintiff who prevails on a 
claim will recover attorneys’ fees in the ac- 
tion.22 Nevertheless, a few courts have 
either refused to award attorneys’ fees or 
have substantially reduced the amount of 
fees requested by successful plaintiffs.2> In 
Hanks v. Pandolfo, 38 Conn. Supp. 447, 
450 A.2d 1167, 1170 (1982), the court re- 
duced the attorneys’ fees request of $2,825, 
based on actual time spent, to $450 because 
the litigation concerned a relatively small 
claim for breach of warranty on a refrig- 
erator. 


Expedited Funds Availability Act 
Due to consumer objections to long float 
periods that allowed banks to earn millions 
of dollars on provisional credit, Congress 
enacted the Expedited Funds Availability 
Act (EFAA) in 1987, 12 U.S.C. §§4001- 
4010. Some of its provisions became effec- 
tive September 1, 1988, and the rest 
become effective on September 1, 1990. 
The EFAA governs the time periods within 
which banks must make certain funds avail- 
able. These time frames vary according to 
amount, location and type of transaction. 
Except for bona fide errors, a bank shall 
be liable for any violations of the pro- 
visions of EFAA. A successful action 
subjects the bank to liability for actual dam- 
ages, costs and mandatory attorneys’ fees. 


The Consumer Information Catalog is filled 
with helpful federal consumer publications. 
It’s free by writing — 

Consumer Information Center. 


Department AP, Pueblo, Colorado 81009 


Conclusion 

The common thread of availability of at- 
torneys’ fees links all of the various federal 
and state consumer protection statutes dis- 
cussed in this and the December 1988 arti- 
cle. The purpose of attorneys’ fee provisions 
is to ensure that consumers will be able to 
find attorneys who are willing to take their 
cases. Without provisions allowing court- 
ordered attorneys’ fees and costs to a 
successful litigant, especially when the con- 
sumer claim involves a relatively small 
amount of damages, a statute merely pro- 
vides hollow rights to consumers. When pri- 
vate attorneys are not only aware of the 
range of consumer remedies but the avail- 
ability of adequate compensation for their 
efforts, the rights of consumers are more 
likely to be enforced. 

The availability of attorneys’ fees affects 
far more than an attorney’s bank account. 
As reflected in the legislative history and 
the statements of purpose in many state 
and federal consumer protection statutes, 
public policy is best served by ensuring ac- 
curacy and fair dealing in consumer trans- 
actions and in protecting the consumer’s 
right to privacy. Private actions challeng- 
ing unfair and deceptive practices in the 
marketplace benefit the public by bringing 
attention to abuses so that they can be cor- 
rected, in reducing demands on the re- 
sources of various governmental agencies, 
and in deterring future violators.0 


' The editor regrets typographical errors that 
appeared in “Availability of Attorneys’ Fees Un- 
der Florida Consumer Statutes.” On page 52 
of the article, under the heading “Rental- 
Purchase Agreement Act,” the last sentence 
should read: 

“In an unusual provision, the act requires the 
consumer to notify the rental business or its as- 
signee in writing of its failure to comply with 
the act and allow it 30 days to correct its failure 
prior to the consumer’s use of this cause of ac- 
tion.” 

Also, Footnote 5 should read: B & L Motors, 
Inc., v. Bignotti, 427 So.2d 1070, 1072 (Fla. 2nd 
D.C.A. 1983). 

2In re Dunn, 407 F. Supp. 308 (D.R.I. 1976); 
Lowery v. Finance America Corp., 231 S.E.2d 
904 (N.C.Ct.App. 1977). 

3 Martinez v. Idaho First Nat’. Bank, 755 
F.2d 1376 (9th Cir. 1985); In re Pine, 705 F.2d 
936 (7th Cir. 1983) (plaintiffs recovered $1,000, 
court awarded $2,500 in attorneys’ fees); 
Johnson v. Johnson Chevrolet, Inc., 633 F.2d 
716 (Sth Cir. 1980); Palmer v. Wilson, 359 F. 
Supp. 1099, vacated on other grounds, 502 F.2d 
860 (9th Cir. 1973) (plaintiffs recovered $1,000, 
court awarded $4,400 in attorneys’ fees); Starks 
v. Orleans Motors, Inc., 372 F. Supp. 928 (E.D. 
La. 1974) (plaintiffs recovered $644.56, court 
awarded $2,000 in attorneys’ fees); Grubb v. 
Oliver Enterprises, Inc., 358 F. Supp. 970 (W.D. 
Ga. 1972) (plaintiffs recovered $200 in damages, 
court awarded $1,750 in attorneys’ fees); Wel- 
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maker v. W. T. Grant Co., 365 F. Supp. 531 
(N.D. Ga. 1972) (plaintiffs awarded $400, court 
awarded $17,500 in attorneys’ fees). 

‘Varner v. Century Finance Co., 738 F.2d 
1143 (11th Cir. 1984); Boncyk v. Cavanaugh Mo- 
tors, 673 F.2d 256 (9th Cir. 1981); McGowan 
v. Credit Center of North Jackson, Inc., 546 
F.2d 73 (Sth Cir. 1977); Williams v. United 
Credit Plan, Inc., 526 F.2d 713 (Sth Cir. 1979); 
Frazier v. Franklin Invest. Co., 468 A.2d 1338 
(D.C. Cir. 1983); Long v. Storms, 52 Or. App. 
685, 629 P.2d 829 (1981). 

5 See Semar v. Platte Valley Federal Sav. & 
Loan Ass’n., 791 F.2d 699, 703, 705 (9th Cir. 
1986) (all “loan expenses” eliminated). 

6 White v. Arlin Realty Development Corp., 
540 F.2d 645 (4th Cir. 1975). 

7 Bryant v. TRW, Inc., 689 F.2d 72 (6th Cir. 
1982). 

8 Thompson v. San Antonio Retail Mer- 
chants Ass’n., 682 F.2d 509 (Sth Cir. 1982). 

9 Collins v. Retail Credit Co., 410 F. Supp. 
924 (E.D. Mich. 1976). 

10 See, e.g., Zamora v. Valley Federal Sav. 
& Loan Ass’n., 811 F.2d 1368 (10th Cir. 1987) 
($65,000 awarded for emotional distress). 

'! See Taylor, Meeting the Equal Credit Op- 
portunity Act’s Specificity Requirement: Judg- 
mental and Statistical Scoring Systems, 29 
BUFFALO L. REV. 73 (1980). 

12 Fischl v. GMAC, 708 F.2d 143 (Sth Cir. 
1983). 

13 Jeter v. Credit Bureau, Inc., 760 F.2d 1186, 
1179 (11th Cir. 1985). 

4United States v. Turkette, 452 U.S. 576 
(1981). 

15 Sedima SPRL v. Imrex Co., 473 U.S. 479 
(1985). See also American National Bank & 
Trust Co. v. Haroco, Inc., 473 U.S. 606 (1985). 

16 Morosani v. First National Bank, 703 F.2d 
1220 (11th Cir. 1983). 

'7 Biasucci v. United States, 786 F.2d 504 (2d 
Cir. 1986), cert. denied, __ U.S. —~— (Oct. 6, 
1986); Kovian v. Fulton County National Bank 
and Trust Co., 647 F. Supp. 830 (N.D. N.Y. 
1986). 

'8 Shore v. J.C. Phillips Motor Co., 567 F.2d 
1364 (Sth Cir. 1978). 

19 Fleet Investment Co. v. Rogers, 505 F. 
Supp. 522 (W.D. Okla. 1980); 620 F.2d 792 
(10th Cir. 1980); Tusa v. Omaha Auto Auction, 
Inc., 712 F.2d 1248 (8th Cir. 1983). 

20 Royal Lincoln-Mercury Sales v. Wallace, 
415 So.2d 1024, 33 U.C.C. Rep. 1262 (Miss. 
1982) (attorneys’ fees allowed where liability was 
under implied warranty); see Champion Ford 
Sales v. Levine, 49 Md. App. 547, 433 A.2d 
1218, 32 U.C.C. Rep. 108 (1981) (buyer pre- 
vailed on claim for breach of implied warranty 
and appellate court remanded for award of at- 
torneys’ fees). These cases may not have been 
brought if attorneys’ fees could not be recov- 
ered and only a state law claim under the Uni- 
form Commercial Code was available to the 
consumer. 

21 Gates v. Chrysler Corp., 397 So.2d 1187, 
1190-91 (Fla. Ist DCA 1981); Saval v. BL, Ltd., 
710 F.2d 1027 (4th Cir. 1983). 

22 See Miller & Kanton, Litigation Under 
Magnuson-Moss: New Opportunities in Private 
Actions, 13 U.C.C. L.J. 10, 25-27 (1980). 

33 See e.g., Hibbs v. Jeep Corp., 666 S.W.2d 
792, 800 (Mo. Ct. App.), cert denied, __ U.S. 
— , 105 S. Ct. 177 (1984); Trost v. Porreio Mo- 
tors, Inc., 297 Pa. Super. 393, 443 A.2d 1179 
(1982). 
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TRIAL LAWYERS FORUM 


First Party Bad Faith — 
A Right of Action Now Legislatively 
Sanctioned in Florida 


Bad faith. Defined as the opposite of “good 
faith,” generally implying or involving actual or 
constructive fraud, or a design to mislead or de- 
ceive another, or a neglect or refusal to fulfill 
some duty or some contractual obligation, not 
prompted by an honest mistake as to one’s 
rights or duties, but by some interested or sinis- 
ter motive. 


Black’s Law Dictionary 
Special Deluxe Fifth Ed., p. 127. 


o those who have ever represented 

an insurance company, the term 

“bad faith” has a distinct meaning. 

In the traditional setting, insurers 
have been exposed to bad faith actions for 
failure to offer to settle; or agree to settle 
a claim within their insured’s policy limits, 
and the insured thereafter was adjudicated 
liable for damages in excess of those limits. 
In such situations, the insured has a “third 
party” action against their insurer to re- 
cover the damages, proximately caused by 
the insurer’s bad faith or fraudulent con- 
duct in negotiating or settling the claim 
against its insured.' Historically, the bad 
faith action was generally available only af- 
ter the third party recovered against the in- 
sured for an amount exceeding the policy 
limits. 

In recent years, the traditional third 
party bad faith action has undergone sub- 
stantial expansion. Florida, like many 
other jurisdictions, now: recognizes a first 
party bad faith action by an insured against 
its insurer. Unlike the traditional bad faith 
cases which were typically based on the in- 
surer’s failure to settle within policy limits, 
the theories of recovery alleged in first 
party actions are much more diverse. This 
article will, therefore, provide the practitio- 
ner with an overview of the current law in 
Florida concerning first party bad faith 
actions. 


Florida Statute 624.155 
In 1982 the Florida Legislature enacted 
F.S. §624.155, which has generally been con- 


Remedies and 
penalties for 
insurer “bad faith” 
have been 
expanded in recent 
years. As a result, 
insurers in the 
Suture will evaluate 
claims with greater 
scrutiny 


by Eric P. Berezin 


strued as furnishing the basis for first party 
bad faith actions. The statute provides, in 


part, that, 
(1) Any person may bring a civil action 
against an insured when such person is dam- 


(a):By a violation of any of the following pro- 
visions by the insurer: 

1. Section 626.9541(1)(i), (0), or (x); ..., 

(b) By the commission of any of the follow- 
ing acts by the insurer: 

1. Not attempting in good faith to settle 
claims when, under all the circumstances, it 


could and should have done so, had it acted. 


fairly and honestly toward its insured and with 
due regard for his interests; 

2. Making claims payments to insureds or 
beneficiaries not accompanied by a statement 


setting forth the coverage under which payments 


are being made; or 

3. Except as to liability. coverages, failing to 
promptly settle-claims, when the obligation to 
settle a claim has become reasonably clear, un- 
der one portion of the insurance policy cover- 
age in order to influence settlements under other 
portions of the insurance policy coverage. 


Although the statute appears to provide 
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several grounds for a first party action, the 
general theories most frequently asserted al- 
lege the insurer’s improper investigation 
and settlement of their own insured’s 
claims. In this regard, attention must be ac- 
corded to F.S. §624.155(1)(a)(1) which in- 
corporates by reference, §626.9541(1)(i), (0) 
or (x), titled “Unfair Claim Settlement 
Practices.” 

Both §624.155(1)(b)(1) and §626.9541(i) 
prohibit similar forms of conduct by the 
insurer in connection with its undertaking 
to investigate, negotiate and settle claims.” 
Therefore, the attorney representing an in- 
surer in a matter directly involving their in- 
sured (i.e., on a claim by the beneficiary 
under a life insurance policy) must remain 
cognizant of both statutory provisions and 
the nature of prohibitive conduct which 
may expose their client to a bad faith 
action. 

In recent years, there have been several 
state and federal court decisions construing 
§624.155. Jones v. Continental Insurance 
Company, 670 F.Supp. 937 (S.D. Fla. 
1987), was among the first cases to inter- 
pret §624.155 in the context of a first party 
bad faith action. At the time of the Jones 
decision, no Florida court had yet provided 
a definitive answer as to whether the stat- 
ute entitled an insured to maintain such an 
action. Therefore, the Jones court was com- 
pelled to predict how a state court would 
resolve the issue. 

Factually, the Jones case stemmed from 
the plaintiffs’ uninsured motorist coverage 
with Continental, which when stacked pro- 
vided $600,000 in coverage. The plaintiffs, 
whose minor daughter was killed and 
whom themselves were both seriously in- 
jured in the accident, made demand upon 
their insurer for payment of the UM policy 
limits. The demand was denied; and on the 
eve of arbitration, the insurer offered, and 
the plaintiffs rejected, a $500,000 offer to 
settle. Following arbitration, the plaintiffs 
were each awarded $500,000 and judgment 
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of $600,000 in plaintiffs’ favor was entered 
by the state court. 

Thereafter, a bad faith action was filed 
in the U.S. district court based upon 
§624.155. Count I of the complaint alleged 
several violations of §624.155, including fail- 
ure by Continental to undertake an appro- 
priate investigation of the claim before 
denying the original demand for UM pol- 
icy limits. Additionally, the plaintiffs al- 
leged in a second count that the insurer’s 
conduct amounted to a “course of dealing” 
undertaken exclusively for the purpose of 
enabling Continental to retain their funds 
as long as possible, notwithstanding Conti- 
nental’s knowledge that the plaintiffs were 
entitled to the amount they demanded. The 
district court interpreted the complaint as 
asserting violations under both 
§624.155(1)(a)(1)> and §624.155(1)(b)(1). 

Interestingly, Continental did not seek to 
have Count I dismissed, i.e., the 
§624.155(1)(a)(1) claim. Continental did, 
however, move to dismiss Count II prem- 
ised on F.S. §624.155(1)(b)(1) claiming, in- 
ter alia, that the statute was not applicable 
to first party actions. 

In the absence of any controlling prece- 
dent from a Florida state court, the Jones 
court relied upon a California statute* and 
on two other U.S. district court decisions,> 
to reach the conclusion that the statute did 
allow first party bad faith actions, thus re- 
jecting one of the grounds upon which Con- 
tinental moved to dismiss Count II. 

_ The court in Jones also addressed the spe- 

cific allegations of the two counts. Al- 
though the claims for intentional infliction 
of emotional distress and tortious breach 
of contract were dismissed, the count alleg- 
ing violation of F.S. §624.155(1)(b)(1) was 
sustained. In assessing this theory of recov- 
ery, the court compared the insurer’s con- 
duct with the degree of conduct which had 
long been held actionable in a third party 


suit. As the court noted, 

[C]ritical to the elements of a bad faith cause 
of action in a third party case, regardless of the 
exact standard adopted, are knowledge and/or 
delay on the insurance company’s part. At the 
point in time when liability has become reason- 
ably clear, failure to pay may subject the insur- 
ance company to a judgment in excess of the 
policy limits. See, e.g., Spencer v. Aetna Life 
& Casualty Ins. Co., 611 P.2d 149 (Kan. 1980); 
Anderson v. Continental Ins. Co., 271 N.W.2d 
368 (Wis. 1978); Gruenberg v. Aetna Ins. Co., 
510 P.2d 1032 (Cal. 1973). It is this delay in 
payment, without cause, that deprives the in- 
sured of the benefit of the bargain. Kanne v. 
Connecticut General Life Ins. Co., 607 F. Supp. 


The Opperman 
decision is 
seemingly the most 
instructive 
concerning scope 
and breadth of 
§624.155 


899 (D.C. Cal. 1985), citing Austero v. National 
Gas Co., 84 Cal. App. 3d 1, 30, 148 Cal. Rptr. 
653, 672. Florida courts have likewise recog- 
nized the element of timeliness within a third 
party context. Campbell v. Government Employ- 
ees Insurance Co., 306 So. 2d 525 (Fla. 1975) 
(upholding trial court’s determination of bad 
faith based on the total failure of the insurer 
to timely consider the interest of the insured 
while considering settlement offers and conceal- 
ing from the insured the offer made after trial 
and misrepresenting the gravity of the claim). 


Following Jones, several Florida courts 
have addressed this issue. Some of the de- 
cisions have addressed procedural aspects 


of a first party bad faith action, while oth- 
ers provide substantive guidance. 

For instance, in Schimmel v. Aetna Casu- 
alty and Surety Company, 506 So.2d 1162 
(Fla. 3d DCA 1987), the insureds first sued 
Aetna for breach of contract based upon 
Aetna’s failure to pay a property damage 
claim. After Aetna satisfied the judgment, 
the Schimmels filed a subsequent lawsuit 
seeking compensatory damages caused by 
Aetna’s violation of F.S. §624.155(1)(b)(1). 
The court granted Aetna’s motion for sum- 
mary judgment based upon the doctrine 
which prohibits splitting causes of action, 
(Aetna also moved for summary judgment 
asserting res judicata, merger and collateral 
estoppel). The court concluded that the bad 
faith action should have been asserted in 
the same action in which the Schimmels 
brought their breach of contract action. In 
so holding, the appellate court affirmed the 
dismissal, disagreeing with the Schimmels 
that the bad faith action would have been 
premature if filed with the original breach 
of contract action.® 

In Bowen v. Aetna Life and Casualty 
Company, 512 So.2d 248 (Fla. 3d DCA 
1987), the court held that the exclusivity 
of the workers’ compensation statute, F.S. 
§440.01, et seq., precludes an injured em- 
ployee from maintaining a bad faith action 
based upon F.S. §624.155.7 

The 1987 decision in Opperman v. Na- 
tionwide Mutual Fire Insurance Company, 
515 So.2d 263 (Fla. Sth DCA 1987), pet. 
for rev. denied, 523 So.2d 578 (1988), is 
seemingly the most instructive case concern- 
ing the scope and breadth of F.S. §624.155. 
Opperman is also the first state court deci- 
sion to address directly, rather than collater- 
ally, the type of conduct which will expose 
an insurer to a first party bad faith action. 

Factually, the Oppermans had three poli- 
cies of insurance with Nationwide, which 
included uninsured/ underinsured coverage 
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of $75,000/$150,000. The Oppermans were 
injured in an automobile accident. After set- 
tling with the tortfeasor (for his $15,000 pol- 
icy limits), the Oppermans sought payment 
from Nationwide under their UM cover- 
age. During negotiations, Nationwide 
refused to offer more than $40,000, notwith- 
standing a demand for policy limits. When 
negotiations reached an impasse, the mat- 
ter was submitted to arbitration, where the 
Oppermans were awarded $165,000 plus 
costs and arbiters’ fees. The lawsuit they 
thereafter commenced sought confirmation 
of the $165,000 award (Count I) and al- 
leged an independent action (Count II) for 
bad faith based on F.S. §624.155(1)(b). The 
trial court granted Nationwide’s motion to 
dismiss Count II on the basis that the stat- 
ute did not alter the common law in Flor- 
ida, which had consistently rejected first 
party bad faith claims by insureds against 
their insurers. The Fifth District Court of 
Appeal reversed the order granting the mo- 
tion to dismiss. 

Relying strictly on the express language 

of the statute, the Opperman decision con- 
cludes: 
[T]he plain meaning of Section 624.155(1)(b) ex- 
tends to a cause of action to the first party in- 
sured against the insurer for bad faith refusal 
to settle. The language of Section 624.155 is 
clear and unambiguous and conveys a clear and 
definite meaning. It provides a civil cause of ac- 
tion to “any person” who is injured as a result 
of an insurer’s bad faith dealing.* 

The Fifth District further elaborated on 
the duties owed by an insurer when dealing 
directly with, rather than on behalf of, its 
insured. In doing so, the court again looked 
to California for guidance. 


In Gruenberg v. Aetna Insurance Com- | 


pany, 9 Cal. App. 3d 566, 108 Cal. Rptr. 
480, 510 P.2d 1032 (1973), the California 
appellate court held that a duty of good 
faith is imposed on insurers when acting 
both on behalf of, and directly with, their 
insureds. Moreover, the Gruenberg court 
considered this duty of good faith and fair 
dealing to be “extra-contractual,” evolving 
from the nature of the relationship between 
the parties rather than from the contract 
of insurance. 

Within this analytical framework, the 
Fifth District in Opperman analyzed the 
facts alleging bad faith. Essentially, the Op- 
permans alleged that Nationwide knew that 
their injuries were extensive, and that the 
value of their claim was greatly in excess 
of the $40,000 Nationwide offered. Addi- 
tionally, they contended that Nationwide as- 
serted a seatbelt defense knowing that this 
was, in actuality, not a viable issue. Finally, 
the Oppermans asserted that Nationwide 


knew that liability was not an issue and 
that the plaintiffs had exceeded the thresh- 
old limits under the Florida no-fault 
statute. 

Based upon those factual allegations, the 

court concluded that a cause of action un- 
der F.S. §624.155 had been sufficiently 
pleaded, noting: 
These were merely two different aspects of the 
same duty. That responsibility is not the require- 
ment mandated by the terms of the policy itself 
— to defend, settle, or pay. It is the obligation, 
deemed to be imposed by the law, under which 
the insurer must act fairly and in good faith in 
discharging its contractual responsibilities. 
Where in so doing, it fails to deal fairly and in 
good faith with its insured by refusing, without 
proper cause, to compensate its insured for a 
loss covered by the policy, such conduct may 
give rise to a cause of action in tort for breach 
of an implied covenant of good faith and fair 
dealing.'° [Emphasis in original]. 

It is important for the practitioner to re- 
member, when considering the possible in- 
vocation of the insurer’s contractual right 
to arbitration, that the insurer may still face 
exposure to a bad faith claim. The duty of 
good faith and fair dealing can be breached 
merely if arbitration is demanded unreason- 
ably and in bad faith.!! 

Since the first-party bad faith action is 
independent on a breach of contract action, 


the spectrum of damages available would 
include compensatory and punitive dam- 
ages,'2 and conceivably, attorney’s fees if 
the insured prevails.!3 Additionally, and 
from a discovery standpoint, the insurer’s 
claim file is not protected by the work prod- 
uct privilege or attorney-client privilege as 
it would typically be in the third party bad 
faith context.'4 


Curing a Violation 

Although the statute has substantially ex- 
panded the potential liabilities of an in- 
surer, the legislature has included a provi- 
sion which affords the insurer an opportu- 
nity to cure the wrongful conduct. F.S. 
§624.155(2)(a) imposes, as a condition prece- 
dent to filing a claim under F.S. §624.155, 
that the Department of Insurance and the 
insurer be given 60 days’ written notice of 
the violation. The notice must contain spe- 
cifically enumerated information,!5 and 
upon mailing of a notice which complies 
with the statute, the statute of limitations 
for an action under F.S. §624.155(f) is 
tolled for 65 days. 

Finally, an insured can prevent a lawsuit 
under F.S. §624.155(d) if the damages are 
paid or the violations are corrected within 
60 days after the notice is filed.'® 
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Conclusion 

It is evident that the remedies and penal- 
ties for insurer “bad faith” have been 
expanded in recent years. With this devel- 
opment in mind insurers in the future will 
necessarily evaluate their insured’s claims 
with more conscientious scrutiny.0 


' Baxter v. Royal Indemnity Company, 295 
So. 2d 652, 656 (Fla. Ist D.C.A. 1973), cert. 
dismissed, 317 So. 2d 725 (Fla. 1975). 

2 For instance, Fra. Stat. §624.155(1)(b)(i) 
exposes the insurer to liability for not attempt- 
ing in good faith to settle claims; whereas 
§626.9541(i)(3)(a) exposes the insured to liabil- 
ity for failure to adopt and complement stan- 
dards for properly investigating claims and (d) 
renders an insurer liable for denying claims with- 
out conducting reasonable investigations based 
upon available information. 

3 Thus incorporating by reference a violation 
of Fra. Stat. §626.9541(1)(i). 

‘In Richardson v. Employers Liability As- 
surance Corporation, Ltd., 25 Cal. App. 3d 232, 
102 Cal. Rep. 547, the appellate court interpret- 
ing a statute similar to §624.155, held that the 
statute imposed obligations on the insurer inde- 
pendent of and in addition to those imposed 
by the contract of insurance. 

5 Rowland v. Safeco Insurance Co. of Amer- 
ica, 634 F. Supp. 613 (M.D. Fla. 1986); United 
‘Guaranty Residential Ins. v. Alliance Mortgage 
Co., 644 F. Supp. 339 (M.D. Fla. 1986). In 
United Guaranty, 644 F. Supp. at 342, the 
court, persuaded by the legislative history of 
F.S. §625.155 (Staff Report, 1982 Insurance 
Code Sunset Revision (HB 4F; as amended, HB 
10G) (June 3, 1982)) concluded that the legisla- 
tive intended to modify the common law in Flor- 


ida and allow first party bad faith actions: 
“This language demonstrates that the legislature 
intended to extend the liability of insurers from 

- bad faith claims arising out of liability-insurance 
policies (third party actions) -to bad faith claims 
arising out of any insurance policy. [Emphasis 
in original.] 


6 At 596 So. 2d at 1165, the Schimmel court 
distinguished its case with Fortson v. St. Paul 
Fire and Marine Insurance Company, 751 F.2d 
1157 (11th Cir. 1985), which the appellants had 
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relied upon. In Fortson, the lawsuit alleging vio- 
lation of F.S. §624.155 was filed before the un- 
derlying action rather than with the underlying 
action. This rendered the bad faith lawsuit pre- 
mature. See State Farm Mutual Automobile In- 
surance Company v. Lenard, So.2d 
13 F.L.W. 1789 (Fla. 2d D.C.A. 1988), wherein 
the court distinguished its facts from those in 
Schimmel in determining when a first party bad 
faith action could be filed. In those instances 
when the underlying tort and the insurer’s al- 
leged wrongdoing are distinct and severable, the 
bad faith action need not be filed simultane- 
ously with the underlying action. 

7 Specifically, FLa. Stat. §440.11(3) provides, 
“Notwithstanding the provisions of §624.155, 
the liability of a carrier to an employer or to 
anyone entitled to bring suit in the name of the 
employee shall be a provision in this chapter, 
which shall be exclusive and in place of all other 
liability.” 

8515 So. 2d at 266. 

9 Concerning the duties of an insurer, inde- 
pendent of those imposed by the contract of 
insurance, the Opperman court noted with ap- 
proval the position taken in Gruenberg. There, 
the court held that the insurer’s duty of good 
faith to negotiate and settle with third parties, 
on their insured’s behalf, was similar to their 
duty of good faith in negotiating directly with 
their own insureds. 

10515 So.2d at 267. 

12 See Fia. Stat. §768.72. 

13 See Fia. Stat. §627.428. 

'4 Fidelity and Casualty Insurance Company 
of New York v. Taylor, 525 So. 2d 907 (Fla. 
3d D.C.A. 1987). 

'5 Stat. §624.155(b). 

16 Clauss v. Fortune Ins. Co., 523 So. 2d 
(Fla. Sth D.C.A., 1988). 
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egislative nonretroactivity clauses 

are an attempt by the legislative 

branch to insulate from judicial 

scrutiny actions taken pursuant to 
legislation later declared invalid.'! In Flor- 
ida, this type of clause appeared in the 
Regional Reciprocal Banking Act of 1984 
(the “Act”),2 and again in the interstate sav- 
ings and loan legislation enacted in 1986.3 
To the knowledge of the authors, non- 
retroactivity clauses have not been incor- 
porated in other Florida legislation. This 
article will examine nonretroactivity 
clauses, explaining why, as a matter of law, 
these clauses do not work, and why, as a 
matter of policy, the use of these clauses 
should not be repeated. 


Usurpation of Judicial Authority 
The first — and, in fact, the crucial — 
reason why nonretroactivity clauses do not 
work is that the Florida Legislature lacks 
the constitutional power to determine 
whether a judicial decision will be effective 
prospectively or retroactively. 

In its essence, the nonretroactivity clause 
is an attempt by the Florida Legislature to 
dictate to the judiciary what should be the 
consequences upon existing factual circum- 
stances of a judicial declaration that a 
statute is unconstitutional. This constitutes 
legislative usurpation of judicial authority 
to interpret and apply the United States 
Constitution and the Florida Constitution. 

General constitutional principles in nu- 
merous federal and Florida decisions 
dating back to Marbury v. Madison, 5 
U.S. (1 Cranch) 137, have established be- 
yond dispute that the judiciary is entrusted 
under our system of government with in- 
terpreting and applying the constitution, 
as well as ensuring the compliance by other 
governmental branches with its mandates. 
Chief Justice John Marshall aptly stated 
this principle in Marbury when he wrote, 
“The powers of the legislature are defined 
and limited; and that those limits may not 
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be mistaken or forgotten, the Constitution 
is written.“ Rephrasing the same concept, 
the Florida First District Court of Appeal 
has noted that “It is the province and duty 
of the judicial branch to say what the law 
is.”5 

These judicial pronouncements are con- 
sistent with the separation of powers 
contemplated in articles I and III of our 
federal constitution, as well as in article I, 
§3 of our state constitution, which ex- 
pressly prohibits each branch of Florida’s 
government from exercising any of the pow- 
ers pertaining to another branch. Further, 
it is firmly established that legislation that 
hampers judicial action or interferes with 
the discharge of judicial functions is uncon- 
stitutional.® 

Given these fundamental constitutional 
principles, it appears that the Florida Leg- 
islature cannot, through the use of nonretro- 
activity clauses, obligate a court to strike 


down legislation only prospectively, leav- 
ing unaffected action taken prior. In fact, 
were nonretroactivity clauses effective, they 
could easily be manipulated by an unscru- 
pulous legislative body to legitimize behav- 
ior prohibited under our federal and state 
constitutions. By enacting legislation sanc- 
tioning such behavior, and incorporating a 
nonretroactivity clause into that legislation, 
that body could insulate from constitu- 
tional challenge those who acted “in reli- 
ance” on that legislation prior to its being 
held unconstitutional. This is a power the 
legislative branch clearly should not have. 


Unnecessary Legislation 

Aside from being an improper legislative 
intrusion on judicial authority, the non- 
retroactivity clause, as a matter of logic, 
should be unnecessary. In the event that all 
or a portion of a statute is held unconstitu- 
tional, the Florida Legislature can reenact 
that legislation without the unconstitutional 
defect, unless the statute is so fundamen- 
tally flawed that its unconstitutional aspects 
are indispensable. In the latter instance, com- 
mon sense, together with respect for our con- 
stitutional system, dictates that the statute 
not be reenacted. 

In all other instances, if the legislation 
is worth having, it can be reenacted, even 
if not in its exact, original form. It follows 
that if the Florida Legislature does not elect 
to reenact legislation after curing any con- 
stitutional defect, it will necessarily have de- 
termined that the benefits of the legislation, 
after conforming it to constitutional require- 
ments, do not outweigh the detriments. 

Proponents of nonretroactivity clauses 
will argue that, in the absence of such 
clauses, parties acting in reliance on legisla- 
tion whose constitutionality has not been 
clearly established may undertake signifi- 
cant risk. The response to this argument is 
twofold. First, this argument ignores the 
existence of certain judicial standards, 
discussed later, as to when a declaration 


THE FLORIDA BAR JOURNAL/FEBRUARY 1989 57 


| 


Finest Quality 
All-In-One 
Corporate Kits 
Shipped Within 24 Hours 


Choose from 3 fine quality, competitively- 
priced corporate outfits. Everything you need in 
one handsome, sturdy binder. Your client will be 
impressed, whichever kit you order. 

Inside each binder is a corporate seal, zipper 
seal pouch, 8%” x 11” custom-printed share 
certificates, an 8-page alphabetized transfer 
ledger and mylar-coated tabs with headings for 
Certificate of Incorporation, By-Laws, Minutes, 
Certificates and Transfer Ledger. The corporate 
name is on the spine for easy identification. 


The classic Black Beauty®—The right 
impression at the right price. Black vinyl cover, hidden 
rivet ring binder with pocket, luxuriously finished in 
24K gold trim. Corporate name on gold label slides into 
window on spine. 

Cat. no. 70 (50 sheets blank minute paper) . $46.00 
Cat. no. 80 (printed minutes & by-laws).... 49.50 


Ex Libris®—An original design. The leather-like, 
soft, padded, brown vinyl cover fully encloses the 
contents for dust protection. The corporate name is 
embossed in 24K gold on the spine. The Ex Libris is 
fastened with a velcro closure and would be at home 

in a fine library. 

Cat. no. 10 (50 sheets blank minute paper) . $54.00 
Cat. no. 20 (printed minutes and by-laws) .. 57.50 


The Syndicate®— With a Permanent lock, this 
top quality, handcrafted rod binder has our exclusive 
recessed compartment for storing the corporate seal. 
The black, faux leather cover has an antique red-with- 
gold-trim covered spine and corners. Rect. posts. 

Cat. no. 90 (50 sheets blank minute paper) . $68.50 
Cat. no. 95 (printed minutes and by-laws) .. 72.00 
- (Round posts available—inquire) 


To place your order please call 
Bobbi Williams 
(404) 449-5091 or (800) 241-8816 


Excelsior-Legal, Inc.’ 
5202 Indian Trail Industrial Parkway 
P.O. Box 889, Norcross, GA 30091 


that a statute is unconstitutional under our 
federal constitution should render that stat- 
ute void retroactively to the moment of its 
enactment, rather than prospectively from 
the court’s determination. At least when fed- 
eral constitutional issues are concerned, 
these standards should help a party to as- 
sess the risk it undertakes in acting on a 
statute prior to a judicial determination of 
its constitutionality. 

Second, and more fundamentally, the 
interest of parties in avoiding delay pend- 
ing judicial determination of a statute’s 
constitutionality cannot prevail over the 
fundamental constitutional reasons why non- 
retroactivity clauses should not be incorpo- 
rated in legislation, nor respected by the 
courts. It is true that in the context of legis- 
lation such as the act, the inclusion of such 
a clause seems far less ominous than in the 
context of other legislation one could imag- 
ine.’ Nevertheless, there is no principle 
known to the authors that would allow this 
legislative constitutional excess — and con- 
comitant erosion of judicial authority — in 
some contexts, but not others. 


Promotion of Improper 
Lawmaking 

In addition to being logically superflu- 
ous, the nonretroactivity clause could pro- 
mote improper lawmaking. Reliance on 
this type of clause could lead legislators to 
enact legislation in the belief that, if the en- 
actment were held unconstitutional, any ac- 
tions taken pursuant to it prior to that 
holding would be shielded from the effects 
of invalidation. This type of constitutional 
laxity in the enactment of legislation should 
not be promoted, but discouraged. 


Severability 

In the two instances in which nonretroac- 
tivity clauses have been incorporated into 
legislation adopted by the Florida Legisla- 
ture, as noted above,’ they have been ap- 
pended to nonseverability clauses.? The 
latter clauses purport to terminate an en- 
tire statute upon a judicial determination 
of invalidation as to one or more sections 
of that statute. Although the authors have 
found no reported cases involving legisla- 
tive nonseverability clauses, there are many 
reported cases involving legislative severabil- 
ity clauses.!° As the name suggests, the lat- 
ter clauses are intended to retain, in effect, 
unaffected portions of statutes which have 
been, in part, judicially invalidated. 

While the courts have repeatedly held 
that severability clauses cannot bind a 
court striking down a statute, they have 
tended to give effect to such clauses.!! There- 
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fore, one may ask: Why should the judici- 
ary not be similarly respectful of legislative 
nonretroactivity clauses? 

The answer requires examination of the 
different functions of these two types of leg- 
islative provisions. It is a recognized 
attribute of the lawmaking function for the 
Florida Legislature to determine the date 
when a particular statute shall take effect, 
and the date when it will no longer be ef- 
fective.!2 There is no inherent reason why 
all portions of a statute must take effect, 
or terminate, simultaneously. There ‘s, there- 
fore, no reason why the Florida Legislature 
should not be free to specify as to any por- 
tion of a statute that it will remain in effect 
even after judicial invalidation of another 
portion of the same statute.!3 This is what 
the severability clause does. Since the 
power to enact, modify and repeal statutes 
is conferred upon the Florida Legislature 
by the Florida Constitution,!4 the courts 
when possible respect these clauses. 

The nonretroactivity clause, however, is. 
a different animal. Rather than limiting it- 
self to the legislative function of determin- 
ing the effective and termination dates for 
statutes, it seeks to dictate other conse- 
quences of a judicial application of our 
federal and state constitutions. The sever- 
ability clause does not tell the courts how 
to address factual circumstances which may 
have been created pursuant to a statute, 
prior to that statute’s invalidation; the non- 
retroactivity clause does. 

The two types of clauses, then, are fun- 
damentally different. When the judiciary 
invalidates a statute under our federal or 
state constitutions, it must be free to deter- 
mine the consequences of that action upon 
existing factual circumstances. If the legis- 
lative branch may determine that any 
action taken by the judiciary will not affect 
events which precede it, then why may not 
the legislative branch also establish other 
boundaries on the judiciary’s action? Sup- 
pose the legislative branch were to state in 
a statute that judicial action invalidating 
that statute would not affect a given class 
of people, whether those people acted prior 
to or subsequent to the court decision in- 
volved. Conceptually, this seems little 
different from determining that:judicial in- 
validation of a statute will have no impact 
on existing factual circumstances — i.e., 
will operate only prospectively, rather than 
retroactively. 

Viewed from this perspective, it can be 
seen that the severability clause is not analo- 
gous to the nonretroactivity clause. The 
former is simply a corollary of the legisla- 
tive power to enact and terminate statutes. 
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The latter is a dangerous intrusion into the 
judiciary’s role as custodians of our consti- 
tutions. It is dangerous because, unlike the 
severability clause, it purports to insulate 
certain events from judicial review under 
our federal and state constitutions. 


Interaction with Established 
Judicial Standards 

There remains to be considered to what 
extent legislative nonretroactivity clauses 
are consonant with judicial standards for 
determining when a statute which is uncon- 
stitutional is void prospectively, as opposed 
to retroactively. 

In its early cases striking down legisla- 
tion under the U.S. Constitution, the U.S. 
Supreme Court tended to adhere to the 
view that an unconstitutional statute was 
always void retroactively to-its inception. !5 
Similarly, for many years the Supreme 
Court of Florida, in declaring state statutes 
unconstitutional under the Florida Consti- 
tution, also adhered to this principle.'© The 
reasoning underlying this view was that 
since the statute offended the constitution, 
it followed logically that the statute could 
never have been validly enacted.!7 

However, since the early 1970’s the Su- 
preme Court of Florida has retreated from 
this view on several occasions, declaring vari- 
ous state statutes unconstitutional under 
the Florida Constitution prospectively, 
rather than retroactively.!® In doing so, the 
Supreme Court of Florida appears to have 
been influenced by the same considerations 
that led the U.S. Supreme Court to aban- 
don rigid adherence to the retroactive 
view.'9 In modifying their approach, the 
courts have sought to solve the following 
predicament: Without incurring an unac- 
ceptable societal cost, how can a court 
invalidate a statute which, prior to being 
declared unconstitutional, may have led peo- 
ple to alter their economic or social posi- 


tion premised on its presumed validity? 

To deal with this problem, the U.S. Su- 
preme Court has over the years devised a 
three-part test to determine when its deci- 
sions have prospective, rather than retroac- 
tive effect. The leading case articulating this 
test is Chevron Oil Company v. Huson, 
404 U.S. 971 (1971).”° In that case Mr. Jus- 
tice Stewart, summarizing the earlier rele- 
vant decisions of the Supreme Court, held 
that three separate factors had to be con- 
sidered: 


First, the decision to be applied nonretroactively 
must establish a new principle of law, either by 
overruling clear past precedent on which liti- 
gants may have relied . . . or by deciding an 


How can a court 
invalidate a statute 
which, prior to 
being declared 
unconstitutional, 
may have led 
people to alter 
economic or social 
positions? 


issue of first impression whose resolution was 
not clearly foreshadowed. . . . Second, it has 
been stressed that we must . . . weigh the merits 
and demerits in each case by looking to the 
prior history of the rule in question, its purpose 
and effect, and whether retrospective operation 
will further or retard its operation. . . . Finally, 
we have weighed the inequity imposed by retro- 
spective application, for [w]here a decision of 
this court could produce substantial inequitable 
results if applied retrospectively, there is ample 


basis in our cases for avoiding the injustice or 
hardship by a holding of nonretroactivity.?! 

In several leading decisions since Chev- 
ron Oil, the federal Court of Appeals for 
the Seventh Circuit has held that, for a de- 
cision to apply prospectively rather than ret- 
roactively, all three of the factors set forth 
in Chevron must be present.?? As the Sev- 
enth Circuit stated in N.L.R.B. v. Lyon: 
“Since there is a presumption favoring 
retroactivity, all three Chevron factors must 
support prospective application in order to 
limit the retroactive effect of the 
decision.”23 

To the extent any court, federal or state, 
strikes down Florida legislation on federal 
constitutional grounds, that court logically 
would follow the guidelines set forth in 
Chevron Oil. Thus, in International Studio 
Apartment Association, Inc. v. Lockwood, 
421 So.2d 1119 (Fla. 4th DCA 1982), pet. 
for rev. denied, 430 So.2d 451 (Fla. 1983), 
cert. denied, 464 U.S. 895 (1983) the 
Fourth District Court of Appeal applied 
the Chevron Oil test to the question 
whether a U.S. Supreme Court decision 
invalidating a state statute on federal consti- 
tutional grounds should be applied prospec- 
tively or retroactively. In so doing, the 
court agreed with the federal Seventh Cir- 
cuit that all three factors cited in Chevron 
Oil must be present if the effect of the deci- 
sion is to be prospective rather than 
retroactive.”4 

But what if the constitutional defect 
arose under the Florida Constitution, and 
not the U.S. Constitution?® The Supreme 
Court of Florida, in its decisions since the 
1970’s holding state statutes which are 
unconstitutional under the Florida Constitu- 
tion void prospectively rather than retroac- 
tively, has failed to articulate guidelines 
indicating when each alternative is appro- 
priate. Its more recent decisions have been 
given retroactive effect, again without 
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much explanation.”6 This lack of definition 
as to when a decision applying Florida law 
will be given retroactive, rather than pro- 
spective, effect is unfortunate. As is true of 
any recurring legal issue, the citizenry of 
this state should have guidance without the 
need to litigate continuously on a blank 
slate. 

One possibility would be adoption by 
our state’s judiciary of the Chevron Oil test. 
This approach would have the advantage 
of promoting consistency between federal 
and state constitutional law. It seems illogi- 
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cal for different judicial standards as to 
retroactivity to apply under federal and Flor- 
ida constitutional law, since the same 
Florida statute could be unconstitutional un- 
der both. 

Further, the Chevron Oil test has much 
to recommend it. For one, unlike the legis- 
lative nonretroactivity clause, the Chevron 
Oil test requires the court to consider the 
novelty of its decision striking down legis- 
lation, prior to deciding whether that 
decision will apply prospectively or retro- 
actively. Thus, legislation adopted in 
contravention of established constitutional 
principles is void retroactively, rather than 
prospectively. In this way the Chevron Oil 
test — again unlike the nonretroactivity 
clause — promotes legislative respect and 
concern for constitutional principles in the 
enactment of legislation. 

Second, once it is determined that the nov- 
elty of the decision involved justifies a 
prospective, rather than a retroactive, ef- 
fect, the Chevron Oil test requires the court 
to consider two other important aspects of 
applying its decision prospectively or retro- 
actively. The court must consider whether 
the rule of law embodied in its decision will 
be furthered or retarded by retroactive ap- 
plication of the decision, as well as any 
inequity which would result from retroac- 
tivity. Assuming both of these significant 
considerations also favor prospective, 
rather than retroactive, application, the de- 
cision should be effective prospectively. 

The Chevron Oil test is obviously much 
more sophisticated and subtle in its opera- 
tion than the legislative nonretroactivity 
clause. As such, as a matter of policy, it is 
far preferable. However, it is clear that, 
while in certain instances both the Chevron 
Oil test and the nonretroactivity clause will 
lead to the same result, in many other in- 
stances the Chevron Oil test, with its 
presumption of retroactive application of 
the decision, will lead to the exact opposite 
result mandated by the nonretroactivity 
clause. 


Conclusion 

Legislative nonretroactivity clauses are 
bad law and bad policy. They are legisla- 
tive infringements on the judicial role 
which are logically unnecessary, and which 
can lend themselves to disregard of consti- 
tutional principles in the enactment of 
legislation. They may also conflict with ju- 
dicial standards for giving effect to a 
decision prospectively rather than retroac- 
tively. For these reasons, these clauses 
should not be incorporated in legislation en- 
acted by the Florida Legislature.0 
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' A nonretroactivity clause can be found in 
the Florida Regional Reciprocal Banking Act 
of 1984, which reads in pertinent part as follows: 
“(7) NONSEVERABLLITY. . . . if any provi- 
sion of this section which pertains to the terms, 
conditions, and limitations of interstate acquisi- 
tion of Florida banks and bank holding compa- 
nies is declared invalid for any reason by any 
Florida or federal court of competent jurisdic- 
tion, or if any federal agency construes this sec- 
tion to authorize the acquisition of a bank or 
bank holding company located in this state by 
a bank or bank holding company located out- 
side this state other than a regional bank hold- 
ing company authorized to acquire a bank or 
bank holding company pursuant to this section 
and if such authorization is sustained by a Flor- 
ida or federal court of competent jurisdiction, 
then, upon the entry of a final, nonappealable 
order or the expiration of time for appeal, this 
section will be null and void in its entirety and 
will cease to be of any force or effect from the 
effective date of such order or the expiration 
of such time; however, any transaction which 
has been lawfully consummated pursuant to this 
section prior to a determination of invalidity 
will be unaffected by such determination.” Fra. 
Stat. §658.295(7) (1987) [emphasis added] 

2 Id.; See generally Loumiet & Crim, Flor- 
ida’s Regional Reciprocal Banking Act of 1984, 
14 Stetson L. Rev. 1, at 92-96 (1984) (hereinaf- 
ter referred to as Loumiet and Crim). 

3Fia. Stat. §665.1021 (1987). This provi- 
sion appears to have been copied from the ear- 
lier Fira. Stat. §658.295(7). See supra footnote 
1 


45 U.S. (1 Cranch) 

5 Girardeau v. State, 403 So.2d at 516 (Fla. 
Ist D.C.A. 1981), pet. for rev. denied, 408 So.2d 
1093 (Fla. 1981). 

®Ryals v. Rich, 202 So.2d 779 (Fla. 4th 
D.C.A. 1967), rev'd on other grounds 212 So.2d 
641 (Fla. 1968); Girardeau v. State, 403 So.2d 
513 (Fla. Ist D.C.A. 1981), pet. for rev. denied, 
408 So.2d 1093 (Fla. 1981). As explained by the 
Supreme Court of Florida in Simmons v. State, 
36 So.2d 207 at 208 (Fla. 1948): “The preserva- 
tion of the inherent powers of the three 
branches of government—legislative, executive 
and judicial-free from encroachment or infringe- 
ment by one upon the other is essential to the 
safekeeping of the American system of consti- 
tutional rule.” 

7 See the discussion at Loumiet & Crim, at 
95-96, concerning the possible use of a non- 
retroactivity clause in a hypothetical statute 
authorizing people under the age of 65 to take 
the property of those over that age without com- 
pensation. 

8 See supra footnotes 1, 2 and 3. 

9 Fra. Stat. §658.295(7) (1987); Fra. Stat. 
§665.1021 (1987). 

10 See, e.g., State v. Champe, 373 So.2d 874 
(Fla. 1979); Tropical Park, Inc. v. Dept. of Bus. 
Reg., 433 So.2d 1329 (Fla. 3d D.C.A. 1983); 
N.J. SINGER, SUTHERLAND STATUTORY CONSTRUC- 
TION, §44.08 (4th ed. 1986). 

'l See e.g., Small v. Sun Oil Company, 222 
So.2d 196 (Fla. 1969). 

12 Fra. Const. art. III, §9. 

13 Since the nonseverability clause is concep- 
tually similar to the severability clause, logically 
it too should be respected by the courts when- 
ever possible. Both clauses are adjuncts of the 
Florida Legislature’s constitutional power to 
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enact and terminate statutes. 
14 Fra. Const. art III, §1; Fra. Const. art Il, 


'5 See Huntington v. Worthen, 120 U.S. 97 
(1887); Norton v. Shelby County, 118 U.S. 425 
(1886). But see Gelpeke v. Dubuque, 68 U.S. 
175 (1863). 

'6 See Amos v. Matthews, 126 So. 308 (Fla. 
1930); Ex Parte Messer, 99 So. 330 (Fla. 1924); 
State ex. rel. Nuveen v. Greer, 102 So. 739 (Fla. 
1924). However, in Florida Forest and Park Serv- 
ice v. Strickland, 18 So.2d 251 (Fla. 1944), the 
Supreme Court of Florida recognized a very nar- 
row exception when a statute has received a 
given construction by a court of supreme juris- 
diction, property or contract rights have been 
acquired under and in accordance with that con- 
struction, and the court in a later decision 
subsequently overrides its own construction. 

'7 As discussed by Justice Clark in the land- 
mark case Linkletter v. Walker, 381 U.S. 618 
(1965), the underlying tension was between the 
Blackstonian view that the duty of a court was 
not to “pronounce new law, but to maintain and 
expound the old one,” and the Austinian view 
that “judges do in fact do something more than 
discover law; they make it interstitially by fill- 
ing in with judicial interpretation the vague, 
indefinite or generic statutory or common-law 
terms that alone are but the empty crevices of 
the law.” 381 U.S. at 623-624. 

18 Aldana v. Holub, 381 So.2d 231 (Fla. 
1980); ITT Community Devel. Corp. v. Seay, 
347 So.2d 1024 (Fla. 1977); Deltona Corp. v. 
Bailey, 336 So.2d 1163 (Fla. 1976); Gulesian v. 
Dade County School Board, 281 So.2d 325 
(Fla. 1973); City of Tampa v. Birdsong, 261 
So.2d 1 (Fla. 1972); State v. Barquet, 262 So.2d 
431 (Fla. 1972); Franklin v. State, 257 So.2d 
21 (Fla. 1971). 

19 See Williams v. United States, 401 U.S. 
646 (1971); Linkletter v. Walker, 381 U.S. 618 
(1965); Great Northern R. Co. v. Sunburst Oil 
& Refining Co., 287 U.S. 358 (1932). 

20 The principles set out in Chevron Oil have 
been reaffirmed by the U.S. Supreme Court. 
See Northern Pipeline Const. v. Marathon Pipe 


Line Co., 458 U.S. 50 (1982), rev'd on other 
grounds, 473 U.S. 568 (1985); Tyler Pipe Indus- 
tries Inc. v. Washington State Dept. of Reve- 
nue, 107 S.Ct. 2810 (1987), cert. den. sub nom., 
108 S.Ct. 2030 (1988). 

21 Jd. at 355. While Chevron Oil did not in- 
volve the invalidation of a statute on constitu- 
tional grounds, Justice Stewart made it clear 
that the three-part test he articulated applied 
to that situation as well. Jd. However, the Su- 
preme Court has recently stated that this test 
is not applicable to determinations of the retro- 
active application of court pronouncements in 
the area of constitutional criminal procedure. 
United States v. Johnson, 457 U.S. 537 (1982). 
This view has also been adopted by the federal 
Eleventh Circuit Court of Appeals in Acoff v. 
Abston, 762 F.2d 1543 (11th Cir. 1985). 

22 Jordan v. Weaver, 472 F.2d 985 (7th Cir. 
1973), rev'd on other grounds sub nom. Edel- 
man v. Jordan, 414 U.S. 1301 (1974); Jimenez 
v. Weinberger, 523 F.2d 689 (7th Cir. 1975), 
cert. denied, 427 U.S. 912 (1976); N.L.R.B. v. 
Lyon & Ryan Ford, Inc., 647 F.2d 745 (7th Cir. 
1981), cert. denied, 454 U.S. 894 (1981); Valen- 
cia v. Anderson Bros. Ford, 617 F.2d 1278 (7th 
Cir. 1980), rev'd, on other grounds, 452 U.S. 
205 (1981); Schaefer v. First Nat'l Bank, 509 
F.2d 1287 (7th Cir. 1975), cert. denied 425 U.S. 
943 (1976). See also Cochran v. Birkel, 651 F.2d 
1219 (6th Cir. 1981), cert. denied, 454 U.S. 1152 
(1982). But see Gray v. Office of Personnel *ian- 
agement, 771 F.2d 1504 (D.C. Cir. 1985), cert. 
denied, 475 U.S. 1089 (1986). 

23 647 F.2d at 757. 

24 421 So.2d at 1121. 

25In Eddings v. Volkswagenwerk, A.G., 835 
F.2d 1369, 1370 (11th Cir. 1988), the federal Elev- 
enth Circuit Court of Appeals quite logically 
chose not to consider the application of the Chev- 
ron Oil doctrine to a Florida constitutional law 
decision by the Supreme Court of Florida, since 
the latter court had already decided that its de- 
cision would apply retroactively. 

26 Pait v. Ford Motor Co., 515 So.2d 1278 
(Fla. 1987); Melendez v. Dreis & Krump Mfg. 
Co., 515 So.2d 735 (Fla. 1987). 
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GENERAL PRACTICE 


Affidavits of Diligent Search 


worn statements in support of 
service of process by publication 
are authorized by F.S. Ch. 
49.041. Because of the wording of 
prior statutes, the sworn statements are 
often referred to as affidavits of diligent 
search or affidavits of diligent search and 
inquiry. It is difficult to do an adequate dili- 
gent search, and it is burdensome to inform 
the court regarding the adequacy of the 
search. One who serves by publication, 
rather than by personal service, is always 
at risk of having the judgment voided years 
later by someone exercising 20/20 hind- 
sight. Therefore, difficult or not, an ade- 
quate search must be made and meticulous 
sworn statements must be filed with the 
court. This article explains why great care 
must be exercised when using constructive 
service, how to do a diligent search, and 
how to report to the court on the diligent 
search. 


Great Care Needed 

All statutes regarding constructive serv- 
ice are strictly construed against the party 
seeking to obtain service under them.! Slav- 
ish adherence to the statute is required. 
Constructive service can be used only in 
cases listed in F.S. §49.011. It cannot be 
used in any cases that are not on that list.” 
The sworn statement must exactly track the 
statute. Consequently, since §49.011 re- 
quires a sworn statement regarding “resi- 
dence,” a sworn statement regarding “ad- 
dress” was insufficient.? This error caused 
the judgment to be vacated and service of 
process to be quashed. 

If the sworn statement is inadequate, the 
proceedings are void. Plaintiff sued in quiet 
title on a tax deed. Notice mailed to defen- 
dants was returned marked “no such 
street.” That envelope put plaintiff on no- 
tice that the address listed for defendants 
in the tax rolls was wrong. A “red flag” 
was raised, requiring plaintiff to inquire fur- 
ther as to defendants’ actual residence. 


One who serves 
by publication, 
rather than by 
personal service, 
is always at risk of 
having the 
judgment voided 
years later by 
someone exercising 
20/20 hindsight 


by Elizabeth S. Baker 


Since plaintiff did not search further, his 
affidavit of diligent search and inquiry was 
fatally defective.4 


Tests for Adequacy 
of the Search 

One test for the adequacy of diligent 
searches was announced in Klinger v. Mil- 
ton Holding Co., 136 Fla. 50, 186 So. 526, 
534 (1938), and subsequently endorsed in 
Gmaz, at 238 So.2d 514: 


When a complainant resorts to constructive serv- 
ice, he should make an honest and conscientious 
effort, reasonably appropriate to the circum- 
stances, to acquire the information necessary to 
fully comply with the controlling statutes, to the 
end that the defendant, if it be reasonably pos- 
sible, may be accorded notice of the suit. 


The court will inquire into “whether the 
complainant reasonably employed knowl- 
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edge at his command” in making the 
appropriate search.5 

In Canzoniero v. Canzoniero, 305 So.2d 
801 (Fla. 4th DCA 1975), a husband sued 
an elderly nonresident wife for divorce. The 
parties had been separated for 10 years, 
and the husband’s affidavit of diligent 
search listed, as the wife’s address, the short 
term residence where the parties had last 
lived together. The envelope that was 
mailed to the wife came back “Addressee 
Unknown,” and the husband made no fur- 
ther inquiry. The court found the husband’s 
affidavit of diligent search to be false since 
he had made no search. He did not contact 
the four adult children of the parties for 
his wife’s address, and the children later 
filed affidavits saying they had actually told 
their father of their mother’s true where- 
abouts. Actual notice to the wife would not 
cure this defective search nor confer juris- 
diction on the court to enter a divorce since 
the husband had not: 
reasonably employed the knowledge at his com- 
mand, made a diligent inquiry, and exerted an 
honest and conscientious effort appropriate to 


the circumstances to enable him to effect per- 
sonal service on the defendant.® 


Sample Affidavit 

Diligent search and constructive service 
come into play only when personal service 
cannot be had.” The appropriate legal and 
practical way to address the adequacy of a 
search is to go about constructive service 
as if one actually wanted to locate the de- 
fendant. The attorney should elicit from the 
client what the client would do to find the 
defendant if the defendant owed the client 
a lot of money. No form, by itself, can pre- 
vent the client from facing a void judgment. 
Appropriate use of the following form can 
guide the attorney’s interview with the cli- 
ent and give appropriate leads to follow in 
locating the defendant or demonstrating to 
the court a careful, honest, and conscien- 
tious effort to do so. 


: : 
ee 


Sworn Statement for Service 
of Process by Publication 


STATE OF FLORIDA: 
ss 
COUNTY OF DADE: 


BEFORE ME, the undersigned authority, per- 
sonally appeared (Plaintiff), who was sworn and 
says that the following statement is true. 

1. Respondent’s (or Defendant’s) name is (De- 
fendant), and I have taken the following steps 
to locate his address: 

(a) (Defendant) was last known to be at 
(Address), but he is no longer there. A freedom 
of information inquiry, sent to the U.S. Post 
Office, revealed 

(b) (Defendant)’s last known employment 
was (Name and Address), but he is no longer 
there. (An attorney may provide additional in- 
formation about appropriate unions or regula- 
tory agencies also checked). 

(c) (Defendant)’s relatives: 


(Name) 


(Relationship) 


(Address) 


(Name) 
(Relationship) 


(Address) 


have not responded to letters requesting his cur- 
rent address. 

(d) I last saw (Defendant) in 19____ at (Ad- 
dress and circumstances). 

(e) The Greater Miami telephone book 
shows no listing for (Defendant) and 411 did 
not have a listing on (Date). 

(f) The Police Department of (appropriate 
county) did not have any information on (De- 
fendant). 

(g) The Florida Department of Correc- 
tions, Department of Offender Records has pro- 
vided the attached letter. 

(h) South Florida State Hospital has no pa- 
tient or employee named (Defendant). 

(i) Florida Power and Light Company and 
Southern Bell Telephone Company have no re- 
cord of (Defendant). 

(j) Attached are letters to the Armed Forces 
of the United States indicating (Defendant is 
unknown to them or was last known to be at 
an address). (Discuss any followup with infor- 
mation provided.) 

(k) The Dade County Tax Collector has 
no record of (Defendant). 

2. Respondent (or Defendant) is over the age 
of eighteen and his age is (actual or estimated 


). 
3. After diligent search and inquiry, the resi- 
dence of (Defendant) is unknown to me. 


Affiant 
SWORN TO and SUBSCRIBED before me 
this day of 
NOTARY PUBLIC 
State of Florida at Large 


My Commission Expires: 


The form requires the use of common 
sense. What was the defendant’s last known 
address? Even if it was years ago, it pro- 
vides a'starting place. Is the defendant still 
there? How does one know? A check for 
$1 and a request for subsequent addresses 
should be sent to: 

U.S. Postmaster 
City of Defendant’s last known address 


State of Defendant’s last known address 
Zip Code of Defendant’s last known address 


Attach the response to the affidavit. 

If the defendant was not found at home, 
the attorney would look for the defendant 
at work or school. Where was he last work- 
ing or going to school? Does that employer 
or college know where the defendant went? 
Does he need to list his whereabouts with 
a licensing body or union to work? If so, 
write to the licensing body or union and 
attach the response to the affidavit. Has the 
defendant asked the college for recommen- 
dations? Write to the people who asked for 
recommendations and attach the responses 
to the affidavit. Do not be surprised if some 
of this information is denied on privacy 
grounds. 

Next, consider family members, espe- 
cially in marriage dissolution cases. Who 
are the defendant’s close relatives and 
where do they live? Counsel should send a 
letter to each saying that he is the attorney 
for the plaintiff and he is trying to locate 
the defendant because of the pending law- 
suit. Parenthetically, in 15 years of prac- 
tice, this author has never had a relative 
write back with information. Consider, how- 
ever, the effect those letters would have had 
on the judgment in Canzoniero. The wife 
would not have been able to set aside the 
divorce, and the husband would not have 
been held in such disdain by the court if 
the lawyer had taken the reasonable step 
of contacting the adult children of the par- 
ties. Counsel should attach his inquiry let- 
ters to the affidavit. 

Discuss with the client the parties’ last 
meeting. There may be “red flags” telling 
where else to look for the defendant. In the 
sample affidavit, If, 1g, lh, ij, and 1k are 
examples of ways to follow up on those 
leads. If the client last saw the defendant 
in uniform on a large boat, write to the 
Navy. If the defendant was last seen being 
led away from a violent domestic dispute 
in handcuffs, write for police and prison 
records. It is not necessary to write to all 
sources cited in the sample affidavit. If, for 
example, there is no reason to believe that 
a 69-year-old widow joined the Navy, do 
not write the Navy. If a 69-year-old widow 
cannot be found, where is she? Maybe hos- 
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pitalized? Send a letter to likely hospitals. 
Attach inquiry letters and the responses to 
the affidavit, and revise the form, eliminat- 
ing If, 1g, 1j, and 1k. Renumber the para- 
graphs in the sample affidavit and add 
hospitals and agencies that serve the eld- 
erly, such as Meals on Wheels. Try likely 
nursing homes. Always check the phone 
book, 411, Florida Power and Light, and 
Southern Bell. 

No mindless or mechanical application 
of the form will prevent disasters. The form 
can help conduct an adequate inquiry, 
which the court should approve, providing 
last known residences, last schools or em- 
ployment, relatives, and the circumstances 
surrounding the last meeting between the 
parties have been looked at. If information 
is logically followed up, the attorney will 
be able to attest that an “honest and con- 
scientious effort” to locate the defendant 
has been made. 

Clients cannot be assigned the job of 
searching. Clients cannot be asked to sign 
affidavits which say, “Plaintiff has made a 
diligent search and inquiry to determine the 
residence of defendant, and same is un- 
known.” The client has no interest in 
locating the defendant because the client 
does not realize how devastating it will be 


Elizabeth S. Baker received her B.A. 
from Goucher College in 1970 and her 
J.D. in 1973 from the University of 
Maryland School of Law. Ms. Baker is 
a member of the South Miami/ Kendall 
Bar Association, the Dade County Bar 
Association and the Florida Association 
for Women Lawyers. She is admitted to 
practice in Florida, Maryland, and the 
District of Columbia. She has been cer- 
tified in marital and family law by The 
Florida Bar and practices in South Mi- 
ami. 

This column is submitted on behalf 
of the General Practice Section, Dean 
C. Kowalchyk, chairman, and William 
A. Cain, editor. e 


to have the judgment voided when it is too 
late to fix. The divorce client wants a 
speedy divorce in order to remarry and is 
not thinking about the impact that the in- 
aJequate affidavit will have in later years. 
After death, the “survey spouse” will get no 
money and no property because the first 
spouse will successfully invalidate the di- 
vorce based on lack of diligent search. The 
client must be told this for it will help enlist 
the client’s help in documenting an ade- 
quate search. 

Inform each client that a diligent search 
will take three or four months to complete, 
that constructive service will entail publica- 
tion expenses, and that a judge must review 


in detail the efforts that were made to lo- 
cate the defendant. The client may surprise 
the attorney and conduct his own informal 
search to cut down on expenses and save 
time. Often clients pursue unpleasant alter- 
natives, like calling estranged relatives, and 
actually locate divorce defendants. 

When the attorney uses an affidavit and 
proceeds based on publication, the attor- 
ney should consider having the client sign 
a disclosure form. The client should state 
that he understands that any judgment ob- 
tained, based on publication, could be 
voided at some time in the future if a court 
determines that the search was inadequate. 
Protect clients by recognizing that publica- 


tion is a last resort to be exercised only 
when absolutely necessary.0 


' Levitan v. Gaunt, 360 So.2d 112 (Fla. 3d 
D.C.A. 1978); Wiggins v. Portmay Corp., 432 
So.2d 802 (Fla. Ist D.C.A. 1983). 

2 Meiliunas v. O'Leary, 483 So.2d 509 (Fla. 
4th D.C.A. 1986). 

3 Id. at 510. 

4Gmaz v. King, 238 So.2d 511 (Fla. 2d 
D.C.A. 1970). 

5 Id. at 514. 

6 305 So.2d 803. Cited with approval, Cal- 
laghan v. Callaghan, 337 So.2d 986, 989 (Fla. 
4th D.C.A. 1976), and Mayo v. Mayo, 344 
So.2d 933, 935-936 (Fla. 2d D.C.A. 1977). 

7Taylor v. Lopez, 358 So.2d 69 (Fla. 3d 
D.C.A. 1978). 


Handbook on Grand Jury 
Investigations 

The American Bar Association’s Section 
of Antitrust Law has released the second 
edition of its “Handbook on Grand Jury 
Investigations.” The first edition of the hand- 
book was published in 1978. 

The 200-page handbook provides com- 
prehensive, practical guidance on navigat- 
ing the complex and risky proceedings of 
a grand jury investigation. Experienced liti- 
gators give advice on counseling clients — 
whether targets or nontargets, individuals 
or corporations — through all phases of a 
grand jury investigation, and on how to ne- 
gotiate with the government. 

The handbook also includes an appen- 
dix of model forms, including sample 
letters, applications for immunity and 
more,and an extensive table of authorities. 

The “Handbook on Grand Jury Investi- 
gations” costs $45. It is also available with 
the 655-page “Criminal Antitrust Litigation 
Manual,” a nuts-and-bolts roadmap to try- 
ing a criminal antitrust case, as part of a 
“Litigation Package.” The package costs 
$89, which includes a 20 percent discount 
on the manual. They may be ordered from 
American Bar Association, Order Fulfill- 
ment 502, 750 N. Lake Shore Dr., Chicago, 
IL 60611. Add $2.50 per order for postage 
and handling. 


Development Exactions 

Impact fees. Park dedications. Road im- 
provements. Contributions to low income 
housing. All are forms of exactions some- 
times imposed by local governments upon 


BOOKS 


developers before they can proceed with resi- 
dential and commercial projects. 

The many facets of the practice are ex- 
plored in Development Exactions, edited 
by James E. Frank, associate professor of 
urban and regional planning at Florida 
State University, and Robert M. Rhodes 
of Steel, Hector and Davis, Tallahassee. 

In seven chapters, the book covers such 
topics as the politics, economics, legal as- 
pects and administration of exactions, as 
well as how exactions impact the develop- 
ment process. 

One chapter reveals a national survey on 
community use of exactions, which queried 
1,166 cities and counties ranging in popu- 
lation from less than 10,000 to more than 
250,000. 

The book also contains an addendum 
dealing with Nollan v. California Coastal 
Commission, 107 S.Ct.3141 (1987), the 
U.S. Supreme Court’s first pronouncement 
on development exactions. 

The 198-page Development Exactions is 
published by APA Planners Press and is 
priced in paperback at $29.95 ($26.95 for 
APA members and PAS subscribers) and 
in hard cover at $42.95. It may be ordered 
from APA Planners Bookstore, 1313 E. 
60th Street, Chicago, Il. 60637. 


The Invisible Bar 

“Although women have practiced law 
in America since Colonial times, little 
more than a hundred years ago the United 
States Supreme Court ruled that a fe- 
male’s natural “timidity and delicacy” made 
her unfit for many occupations, most 
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particularly the law.” 

So writes Karen Berger Morello in the 
introduction to her book, The Invisible 
Bar: The Woman Lawyer in America 1638 
to the Present, Beacon Press, 286 pages, 
$10.95 paperback. 

Berger, general counsel at Metropolitan 
Assistance Corp. and historian for the New 
York State Women’s Bar Association, 
traces the ascendence of women in the 
American legal community from the mo- 
ment Margaret Brent arrived in the Colo- 
nies in 1638 as the country’s first woman 
lawyer. 

Morello recounts the struggle of women 
to be admitted to the bar and devotes indi- 
vidual chapters to their difficulties in 
entering law schools and courtrooms. 

Also explored are the difficulties women 
have faced in their attempts to join major 
law firms and ascend to the bench, as well 
as the special problems faced by black 
women lawyers. 

“In order to complete this history of 
women lawyers in the United States I have 
interviewed several hundred women attor- 
neys and read about hundreds more. I have 
come away with a tremendous sense of 
pride for what they have accomplished,” 
Morello writes. 
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he Local Government Comprehen- 

sive Planning and Land Develop- 

ment Regulation Act! (the “act”) 

requires that all local government 
development orders,” including rezonings, 
be “consistent” with comprehensive plans 
adopted in conformity with the act. Flor- 
ida courts have struggled with the defini- 
tion of consistency and have attempted to 
establish a standard of review to be applied 
when development orders issued by a local 
government are challenged based upon con- 
sistency with a comprehensive plan. Re- 
cently, in Machado v. Musgrove, 519 
So.2d 629 (Fla. 3d DCA 1987), the Third 
District Court of Appeal issued a far- 
reaching decision which clearly established 
a rigid definition of consistency and applied 
a strict scrutiny standard of review. 

This article will examine the Machado 
decision and its potential impact upon lo- 
cal government. It will also show that a 
more flexible approach to consistency de- 
terminations and the judicial standard of 
review will be necessary because of the com- 
plexity of the new comprehensive plans man- 
dated by the act. 

Machado involved a 1986 decision by 
the Board of County Commissioners of Met- 
ropolitan Dade County granting the re- 
quest of Jose L. Machado and others to 
rezone their 8.5 acre tract of land from GU 
(interim) to RU-5A (professional office). 
Area residents challenged the rezoning on 
the basis that it was inconsistent with Dade 
County’s Comprehensive Development Mas- 
ter Plan, which designated the property as 
residential.4 The circuit court reversed the 
rezoning action, the Third District Court 
of Appeal affirmed, and in June 1988 the 
Florida Supreme Court refused jurisdiction.5 


Definition of Consistency 

Two definitions of consistency have 
evolved in Florida. The first is that found 
in §163.3194(3)(a) of the act, which pro- 
vides as follows: 


LOCAL GOVERNMENT LAW 


Consistency After Machado 


A more flexible 
approach to 
consistency 

determination 
will be necessary 
because of the 
new comprehensive 
plans’ complexity 


by Stephen J. Helfman 
and Carter N. McDowell 


A development order or land development regu- 
lation shall be consistent with the comprehen- 
sive plan if the land uses, densities, or intensities, 
and other aspects of development permitted by 
such order or regulation are compatible with 
and further the objectives, policies, land uses, 
and densities or intensities in the comprehen- 
sive plan and if it meets all other criteria 
enumerated by the local government. [Empha- 
sis added]. 

The cornerstone of this statutory defini- 
tion is compatibility. Two items are com- 
patible if they can coexist — if they are not 
contradictory.6 Compatibility does not re- 
quire two compared items to be identical 
or require that they mirror each other ex- 
actly. Flexibility is, therefore, an inherent 
part of determining compatibility. Addition- 
ally, inclusion of the term “further” within 
the statutory definition implies that consis- 
tency is a flexible concept. For example, 
one development order may “further” the 
objectives of the plan to a greater degree 
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than another development order, yet both 
may be “consistent” with the plan and fur- 
ther one or more of the objectives of the 
plan. 

Further support for a flexible reading of 

the consistency requirement can be found 
in a second statutory definition which pro- 
vides as follows: 
The Legislature finds that... a local plan 
shall be consistent with [the state and the re- 
gional] plans if the local plan is “compatible 
with” and “furthers” such plans. The term “com- 
patible with” means that the local plan is not 
in conflict with the state [or]... regional pol- 
icy plan. The term “furthers” means to take ac- 
tion in the direction of realizing goals or poli- 
cies of the state or regional plan. For the pur- 
poses of determining consistency... the state 
or regional plan shall be construed as a whole 
and no specific goal and [sic] policy shall be 
construed or applied in isolation from the other 
goals and policies in the plans.” [Emphasis 
added]. 

This definition calls for flexibility in the 
context of consistency determinations be- 
tween state, regional and local plans, and 
there is no reason to believe that the legis- 
lature intended a different approach with 
regard to development orders. Even more 
telling than the foregoing definitions of 
“compatible with” and “furthers” is the man- 
date that the state and regional plans be 
construed as a whole and that no individ- 
ual goal or policy be applied in isolation. 
This mandate requires a flexible approach 
to consistency determinations in order to 
allow for the balancing of various goals 
and policies. 

Additionally, the act clearly intended a 
flexible definition by providing guidelines 
for judicial review of local government con- 
sistency determinations and providing that 
the act should be construed broadly to ac- 
complish its stated purposes and objectives. 

Finally, it should be noted that the flex- 
ible approach to the definition of 
consistency has been followed in several judi- 
cial districts, including the Fourth District 
in the case of Southwest Ranches 


flew: 


Homeowners Association, Inc. v. County 
of Broward, 502 So.2d 931 (Fla. 4th DCA 
1987), in which property was rezoned to per- 
mit the construction of a solid waste facil- 
ity on land designated as agricultural on 
the Broward County Comprehensive Plan. 
The court stated that “the legislative scheme 
calls for a more flexible approach to the 
determination of consistency.” Similarly, 
the Third District Court of Appeal in the 
pre-Machado decision of Norwood- 
Norland Homeowners Assn., Inc. v. Dade 
County, 511 So.2d 1009 (Fla. 34 DCA 
1987), upheld a finding that the siting of 
the Dolphin stadium on land designated on 
Dade County’s Land Use Plan as residen- 
tial was “compatible” and “in keeping” with 
the land use plan. These decisions clearly 
support the flexibility of the statutory defi- 
nition of consistency. 

The second definition of consistency is 
found in Judge Cowart’s concurring opin- 
ion in City of Cape Canaveral v. Mosher, 
467 So.2d 468 (Fla. Sth DCA 1985): 

The word “consistent” implies the idea or exis- 
tence of some type or form of model, standard, 
guideline, point, mark or measure as a norm 
and a comparison of items or actions against 
that norm. Consistency is the fundamental rela- 
tion between the norm and the compared item. 
If the compared item is in accordance with, or 
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in agreement with, or within the speci- 
fied, or exemplified, by the norm, it is “consis- 
tent” with it but if the compared item deviates 
or departs in any direction or degree from the 
parameters of the norm, the compared item or 
action is not “consistent” with the norm.!° 


This rigid definition was proposed by 
Judge Cowart before the act included a defi- 
nition of consistency.!! 

Despite the statutory definition and the 
approach followed in Southwest Ranches 
and Norwood-Norland, the court in Ma- 
chado followed Judge Cowart’s rigid defi- 
nition of consistency and held that a 
rezoning is consistent with a comprehen- 
sive plan only when competent and sub- 
stantial evidence shows that the proposed 
development “conforms strictly to the com- 
prehensive plan and its elements.”!2 The 
court further stated that “strict implies rigid 
exactness. ”!3 

In arriving at its decision, the court in 
Machado determined that Dade County’s 
Land Use Plan included three elements: a 
color-coded map, textual material on the 
reverse side of the map and neighborhood 
and functional studies and plans which 
Dade County had adopted or accepted by 
ordinance for a limited number of areas 
within the county. The court held that the 
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applicants for the rezoning were unable to 
show that their request was consistent with 
the agricultural designation imposed on the 
property by the third element, which was 
a 1981 county neighborhood study entitled 
the West Dade Ranch-Area Study. This 
finding is curious because the West Dade 
Ranch-Area Study was never intended to 
be an element of the county’s plan, was 
never adopted by the county as part of the 
plan and was never reviewed by the De- 
partment of Community Affairs as re- 
quired by law.'4 Notwithstanding, the court 
deemed that study and other such studies 
to be a “critical element of Dade County’s 
Land Use Plan.”!5 

Machado is, therefore, significant not 
only because it adopts and expands on the 
rigid definition of consistency offered by 
Judge Cowart in Mosher, but also because 
it imposes a requirement that local govern- 
ment action must be consistent with nonele- 
ments of comprehensive plans such as 
neighborhood area studies. 


Standard of Review 

Traditionally, local government develop- 
ment orders and zoning decisions in par- 
ticular have been reviewed under the “fairly 
debatable” standard.' One of the primary 
issues raised in Machado is whether the 
“fairly debatable” standard should be ap- 
plied in determining if local government 
development orders are consistent with a 
comprehensive plan. Few Florida cases 
have addressed this issue; however, the fol- 
lowing varying standards have developed: 


1. Fairly Debatable Standard. Under the 
“fairly debatable” standard, courts limit ex- 
amination of local government action to a 
determination of whether the local govern- 
ment’s decision is supported by substantial 
competent evidence.!? The “fairly debat- 
able” standard of review was applied by the 
First District Court of Appeal in City of 
Jacksonville Beach v. Grubbs, 461 So.2d 
160 (Fla. Ist DCA 1984). In that case the 
trial court reversed the city council’s deci- 
sion and ordered that property having a 
multi-family comprehensive plan designa- 
tion be rezoned from its R-1A (single 
family residential) classification to a multi- 
family zoning classification. The First Dis- 
trict reversed the trial court, stating that 
“the zoning authority’s decision should 
have been reviewed under the traditional 
‘fairly debatable’ standard of review. . . .”!8 


2. Fairly Debatable/ Strict or Stricter 
Scrutiny Standard. Although the Grubbs 
decision adopted and applied the “fairly de- 
batable” standard, it set the stage for the 


second standard of review used in Florida. 
By way of a footnote, the First District in 


Grubbs stated that “an altogether different — 


result occurs if a zoning authority approves 
a use more intensive than that proposed by 
the plan. Such a decision would be subject 
to strict scrutiny.!9 This suggests a dual stan- 
dard of review under which the scope of 
review is based upon a threshold determi- 
nation of whether the proposed use exceeds 
the intensity permitted by the comprehen- 
sive plan. If the use. is less intensive, the 
“fairly debatable” standard applies. If the 
use is more intensive, the court will apply 
a “stricter scrutiny” standard or “strict scru- 
tiny” standard. 

In Southwest Ranches the. Fourth Dis- 
trict adopted the dual standard approach 
suggested. in Grubbs, and stated that 
“where the zoning authority approves a use 
more intensive than that proposed by the 
plan, the long term expectations for growth 
under the plan have been exceeded and the 
decision must be subject to stricter scrutiny 
than the fairly debatable standard contem- 
plates.”20 Remarkably, just two months be- 
fore Machado, the Third District also ap- 
plied the “stricter scrutiny” standard in Nor- 
wood-Norland.?! 

3. Strict Scrutiny Standard. The third 

standard of review is the “strict scrutiny” 
standard which was initially proposed in 
Grubbs as the appropriate standard when 
the proposed use is more intensive than per- 
mitted under the plan. However, it was not 
until Machado that a Florida court applied 
“strict scrutiny” to a zoning decision chal- 
lenged as being inconsistent with a com- 
prehensive plan. The court in Machado 
stated that: 
The test in reviewing a challenge to 2 zoning 
action on grounds that a proposed project is 
inconsistent with the comprehensive land use 
plan is whether the zoning authority’s determi- 
nation that a proposed development conforms 
to each element and the objectives of the land 
use plan is supported by competent and sub- 
stantial evidence. The traditional and nondefer- 
ential standard of strict judicial scrutiny 
applies.” 

The court went on to define strict scru- 
tiny as: 

[T]he process whereby a court makes a detailed 
examination of a statute, rule or order of a tri- 
bunal [looking] for exact compliance with or 
adherence to:a standard or norm. It is the an- 
tithesis.of a differential review. [According to 
the court,] strict implies rigid exactness or pre- 
cision. A. thing scrutinized has been subjected 


Florida Supreme Court decision of Florida 
High School Activities Association, Inc. v. 
Thomas, 434 So.2d 306 (Fla. 1983), which 
criticized the Third District for indiscrimi- 
nate use of the strict scrutiny standard of 
review. In that case the court cautioned 
that strict scrutiny should be applied only 
to those actions by the state which abridge. 
some fundamental right or adversely affect 
some suspect class of persons. 

Although the act is silent with regard to 


the appropriate standard of review to be 
applied when development orders are chal- 
lenged on the basis of consistency, the 
legislature specifically directed which stan- 
dard of review should apply to judicial 
evaluation of local plan consistency. with 
state and regional plans. The legislature di- 
rected the courts to apply the “fairly 
debatable” standard to local plans and plan 
amendments determined to be “in compli- 
ance” by the state planning agency. It 
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Based on the foregoing there is no ques- 
tion that the Third District has adopted the 
“strict scrutiny” standard’ of review in de- 
termining development order consistency. 
The court adopted this standard despite the 
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seems fair to say that, if a plan amendment 
is to be reviewed under a “fairly debatable” 
standard, development order consistency 
should also be reviewed under this stan- 
dard. However, if the courts feel that the 
“fairly debatable” standard is inappropri- 
ate, they should look to the statutory 
scheme which provides that local plans and 
plan amendments determined not to be “in 
compliance” with state and regional plans 
must be reviewed based on a preponder- 
ance of the evidence.25 This standard, 
although not traditionally considered a stan- 
dard of review, represents a compromise 
between the “fairly debatable” standard and 
the “strict scrutiny” standard enunciated in 
Machado. 


Machado’s Impact Upon 
Local Government 

Machado has and will continue to have 
at least two significant effects upon local 
government. The first effect results from 
the rigid definition of consistency adopted 
by the Third District. The second emanates 
from the strict scrutiny standard of review 
adopted by the court. 

In order to appreciate fully the impact 
resulting from the Machado definition of 
consistency, one must understand the com- 
plexity of the state-mandated comprehen- 
sive plans which all units of local govern- 
ment are required to adopt. These plans 
must contain at least 12 statutorily required 
elements, the minimum content of which 
is set out in Rule 9J-5 of the Florida Ad- 
ministrative Code? (the “rule”). The rule 
requires that each local government estab- 
lish at least 15 goals, 69 objectives and 
more that 150 different policies. In prac- 
tice, however, local governments have 
found that much more is required to meet 
the criteria of the rule. For example, Met- 
ropolitan Dade County recently transmit- 
ted an 1800-page comprehensive plan to 
the State Department of Community Af- 
fairs and was advised that it was inade- 
quate to meet the requirements of the rule. 

Under Machado, local government de- 
velopment orders must comply “strictly” 
and with “rigid exactness” to each element 
of the local government comprehensive 
plan in order to be “consistent” with that 
plan. Considering the complexity of the 
state-required comprehensive plans, local 
governments may not be able to meet this 
rigid burden. What is more, under Ma- 
chado, a local government development 
order may also be required to conform to 
neighborhood functional studies and plans 
which have not been adopted as part of the 
comprehensive plan. The uncertainty of 


this requirement places an almost impossi- 
ble burden upon local government. 

The Third District’s rigid definition of 
“consistency” also eliminates the necessary 
discretion which local governments must be 
able to exercise in balancing the needs of 
their communities. A simple example will 
best illustrate this problem. All comprehen- 
sive plans must contain a sanitary sewer, 
solid waste, drainage, potable water and 
natural ground water aquifer recharge ele- 


The only way local 
government can 
contend with the 

increasingly difficult 
task of managing 
growth is to be given 
latitude as set forth 
in the act ... the 
Supreme Court 
must intercede 


ment. This element requires plans for the 
establishment of sanitary landfills, resource 
recovery facilities and sewage treatment 
plants. These facilities and other similar 
uses are sometimes referred to as locally un- 
wanted land uses or “LULU’s.” A compre- 
hensive plan must also include goals, 
objectives and policies to protect various 
land uses from incompatible adjoining 
uses; protect and conserve environmentally 
sensitive areas; conserve prime aquifier re- 
charge areas and conserve prime agricul- 
tural areas. 

Anyone at all familiar with the develop- 
ment, geography and hydrology of South 
Florida and many other areas of the state 
will recognize that it will be virtually im- 
possible to locate a new LULU if a local 
government is required to comply “strictly” 
and with “rigid exactness” with all the cri- 
teria required for a comprehensive plan. 
Yet, as the Fourth District recognized in 
Southwest Ranches, “Government... is 
saddled with the reality that some provi- 
sion must be made for such facilities.”27 

The court also acknowledged “that 
managing growth under a comprehensive 
plan with such a wide array of elements 
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may involve the selecting between conflict- 
ing goals and priorities.”28 Under the Ma- 
chado definition of consistency, no such bal- 
ancing or selecting between conflicting 
goals and priorities could occur. 

The second profound impact of the Ma- 
chado decision relates to the establishment 
of strict scrutiny as the standard for review- 
ing consistency of development orders with 
acomprehensive plan. Under the strict scru- 
tiny standard, the courts will undertake a 
“minute investigation” and “detailed exami- 
nation” of each development order to de- 
termine whether the development order con- 
forms with “rigid exactness” to every ele- 
ment of the comprehensive plan. It will be 
up to the local government to support its 
decision with competent and substantial evi- 
dence and, more importantly, the pre- 
sumption of validity generally given to 
local government legislative decisions will 
be eliminated. Needless to say, this 
situation will become untenable for local 
government. 


Conclusion 

Given the complexity of the state-man- 
dated comprehensive plans, Machado 
establishes parameters which are virtually 
impossible to meet. The only way local gov- 
ernment can contend with the increasingly 
difficult task of managing growth is to be 
given the latitude expressly and implicitly 
set forth in the act. The Florida Supreme 
Court must intercede into this arena in or- 
der to establish a realistic, flexible and con- 
sistent definition of consistency as well as 
an appropriate judicial standard for re- 
viewing whether local government action is 
consistent with a comprehensive plan.) 
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LAWYER AT LARGE 


Many a Tale Can Be Told 


In West Palm Beach, County Judge 
Robert S. Schwartz was presiding over a 
criminal case involving dogs creating a nui- 
sance by barking incessantly. During the 
state’s case, Robert Gentile, the assistant 
state attorney, moved to introduce an 
audio tape purporting to be that of the 
dogs’ barking. Rick Saturn, the counsel for 
the defense, objected on the basis that the 
dogs barking constituted hearsay. Without 
blinking an eye, Mr. Gentile responded, 
“Your honor, I would say it’s an excited 
utterance.” 

When the laughter died down, Judge 
Schwartz overruled the objection. 


The December 1988 issue of Student Law- 
yer published some of the year’s funniest 
law-related stories. 

There’s no place likes gnomes according 
to “Legal Lunacies” author Barbara Kate 
Repa, who reported that a Hamburg, West 
Germany, court ruled last June that those 
ugly gnomes people prop up in their gar- 
dens are so ugly, they're illegal. The issue 
came before the court after a woman com- 
plained that the two gnomes in her neigh- 
bor’s part of a communal garden “were 
symbols of narrow-mindedness and stupid- 
ity” and offended her aesthetic sense. 

Closer to home, when Florida used-car 
salesman Lee Grant filed an age discrimi- 
nation charge against his former employer, 
the Buick dealership defended that Grant 
was guilty of dressing like a used-car sales- 
man. Grant’s multi-colored and fuchsia 
jackets, the dealership contended, counter- 
manded a memo to dress in a more profes- 
sional manner. Rebutting the dealership’s 
charges, Grant contended that his “rainbow 
plaid” jacket goes well with gray, green, red 
and blue trousers. 

Ethical imperatives inspired two Califor- 
nia junior high students to save the lives 
of rabbits scheduled for demolition as part 
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of a science class unit on livestock process- 
ing from birth to slaughter. The school 
principal, who oversaw a sentence of two 
weeks detention for the students, main- 
tained that the rabbits were killed hu- 
manely, with a specially designed club. The 
students felt that the issues were unneces- 
sarily complex. “They could have shown us 
a film,” one said. 

Student Lawyer also reported that the out- 
come is still pending in a case where a dis- 
gruntled client is suing her psychic for 
fraud after paying more than $9,000 to re- 
move a curse from her dead husband. 
While the alleged soothsayer did regularly 
perform standard psychic services —includ- 
ing turning water red while reciting a psalm 
and simultaneously clarifying the status 
and maturity dates of the client’s certificates 
of deposit — the client is more suspicious 
than ever since the psychic left town just 
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weeks before she was to appear in court 
on the fraud charge. 


The Pinellas County Review last year pub- 
lished a story about Charles Tatelbaum’s 
cat. Here’s an excerpt: 

Lawyer Charles Tatelbaum’s bankruptcy 
practice gave his house cat a nervous break- 
down. 

“I came home one day,” he recently re- 
called, “and it was lying on its back, which 
cats very seldom do.” 

He held his arms up close to his chest 
like a dog when it begs. 

“It was flapping its paws like this.” He 
fluttered his hands spasmodically. 

The state police rushed the cat to a vet, 
who diagnosed neurosis and put it on 10 
weeks of Valium therapy. Tatelbaum’s cli- 
ent, Maryland National Bank, paid for it. 

That’s just one of the tales that adds 
spice to Tatelbaum’s 23-year career, the last 
three years of which have been spent as a 
partner in a Tampa firm. 


Judge Sam I. Silver of Miami Beach told 
the audience at the luncheon honoring 50- 
year members at the 1987 Bar Convention 
that many a tale can be told by the 50th 
anniversary group. He recounted a few 
such tales as luncheon speaker. 

“What would be fitting for the 50-year 
members at the Bar to say on this occa- 
tion?.” Silver asked his audience. “The poem 
written by Melvin Richard, the former 
mayor of Miami Beach, on the occasion 
of his own 50-year celebration comes to 
mind. It says a lot in a nutshell.” 

During 50 years in The Florida Bar 

I’ve had frustrations and I’ve been a star. 
I’ve encountered good judges and some 

bad, 

Top-rated lawyers and some sad. 


But lighter moments once in a while 
Gave me a lift, gave me a smile. 

The trial was long. The hour was late. 

The jury was out, engaged in debate. 

My client was tired, said he had to go, 
When they reached a decision to let him 
know. 

I called him as soon as the verdict was in. 
“What happened,” he asked, “Did we 
lose or win?” 

“Justice prevailed,” I simply retorted. 
“Appeal immediately,” he retorted. 
Judge Silver continued: “Do you remem- 

ber the fellow who was asked on his golden 

wedding anniversary: ‘Harry, if you had it 
to do all over again, would you?’ And 

Harry’s enthusiastic reply, ‘Yes’ — If I had 

to.” 

“Not so with our 50-year members. We 
have truly been married to the law. It has 
been a fascinating profession — every day 
interesting, stimulating and rewarding. 

“In speaking of marriage, Justice Felix 
Frankfurter was asked to officiate at the 
wedding of a friend. He explained that a 
federal judge was not authorized to per- 
form weddings. His answer, when chal- 
lenged, was: ‘I guess marriage is not con- 
sidered a federal offense.’ 

“There is no end to the unusual. There 
was the young lady juror who asked to 
serve for an additional week because she 
was saving money to buy a bowling ball. 

“One more: The young man asked to be 
excused from jury duty because he was re- 
covering from a hernia operation and 
didn’t feel that he was well enough to sit 
through a trial. The busy judge said 
brusquely, ‘Let me see your subpoena.’ The 
young man nervously responded by lower- 
ing the zipper on his trousers.” 


Burton Young of North Miami Beach, 
who sent the Journal Judge Silver’s 
remarks, also submitted a talk Judge 
Fredricka G. Smith gave at a dinner of the 
Dade County Bar celebrating the diversity 
of the bar membership. Judge Smith 
quoted some material she had heard Brow- 
ard Circuit Judge Miette Burnstein quote 
on a previous occasion. 


“The fact that women are being selected 
as a group here tonight is evidence that law- 
yers are defined basically as men. Why 
aren’t men the diverse group and women 
the norm? 

“This male bias is so fundamental that 
it is, as we all know, embedded in our lan- 
guage itself. 


“Consider the use of such expressions as 
mankind, master of a subject, craftsman- 
ship, brotherhood, chairman. These simply 
discount women as human beings. Even 
the use of masculine pronouns in all cases, 
except where the reference is explicitly fe- 
male, expresses the general assumption that 
the standard for representing humanity is 
a male. 

“If you have a good imagination, and I’m 
addressing the men among us, and some 
understanding of psychology, you as a man 
can gain insight into the female experience 
of language in a patriarchal society by think- 
ing about the following: 

“Who are you? You are a man. 

“Suppose your name was Johns- 
daughter, not Johnson, while several of 
your friends at various times in your life 
had names such as George Sarasdaughter, 
Harry Janesdaughter, etc. 

“Suppose you have grown up speaking 
a language in which the so-called generic 
term for a human being is woman. All 
though school you have read books about 
human society (almost all written by 
women) with titles such as ‘The Family of 
Woman,’ ‘A History of Womankind,’ ‘As- 
sent of Woman,’ ‘The Religions of 
Woman,’ ‘Woman and Her Gods.’ 

“The constitution of your country reads: 
“We hold these truths to be self-evident that 
all women are created equal.’ 

“You are to understand that you as a 
man are included in that generic use of fe- 
male words. Are you really convinced?” 


Then there is the “Case in Point” used 
by Coral Gables Bar President Gene Fierro 
in a recent issue of “The Gables Lawyer.” 


There is a time we all must face. 

And when it comes, it’s no disgrace. 

The suit seems lost; it’s dark and dim. 

The odds are long, the prospects slim. 
There’s just one chance, though not too 
bright; 

To find a case that fits just right. 

That’s on “all fours” — the perfect case. 
You know it’s there, somewhere, some- 
place. 

You check the law; there’s little hope. 

You struggle, search, review and grope. 
You sweat and dig — there’s just no use. 
Around your neck you feel the noose. 

You know you're trapped; you're in a cage. 
Then suddenly you turn the page. 

And there it is — it jumps right out. 

The case in point! There is no doubt! 

You give a whoop and blink your eyes! 
You son of a gun — you found the prize! 
Hard work pays off, you proved once 
more. 

You close the book; your spirits soar. 

You did it again, you can’t be fooled . . . 
Too bad the case was overruled.0 


Send contributions to this column to 
Editor, The Florida Bar Journal, 650 Apala- 
chee Parkway, Tallahassee, FL 32399. 
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But, 
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‘Unsinkable! 


Capt. Edward J. Smith 
RMS. Titanic 
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